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Court of Appeals of the District of Columbia 


No. 5478. I 

I 

Eeid F. Wilcox, Appellant, | 
vs. I 

W. B. Hogue et al. 


I 

a Supreme Court of the District of Colun^hia. 

At Law. 

I 

No. 78954. 

i 

Reid F. Wilcox, Plaintiff, 

vs. I 

W. B. Hogue, Ray Lymait Wilbuk, Secretary of the Interior, 
and Charles C. Moore, Commissioner General] Land Office, 
Defendants. | 

United States of America, i 

District of Columbia, ss: \ 

Be it remembered. That in the Supreme Court of the 

District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, “^e following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: I 

i 

1 Petition for Manda7nus, | 

Filed September 11, 1930. 

i 

I 

In the Supreme Court of the District of Columbia. 

At Law. I 

I 

No. 78594. I 

1 

Reid F. Wilcox, Plaintiff, | 

vs. i 

W. B. Hogue, Ray Lyman Wilbur, Secretary of the Interior, 
and Charles C. Moore, Commissioner General Land Office, 
Defendants. | 
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EEID F. WILCOX VS. W. B. HOGUE ET aL. 


To the Honorable the Chief Justice and Associate Justices 

of the Supreme Court of the District of Columbia: 

Your petitioner Eeid F. Wilcox represents to the Court 
as follows: 

1. That he is a citizen of the United States residing at 
New Albany, Pennsylvania, and brings this suit in his own 
right. 

2. That the defendant W. B. Hogue is a citizen of the 
United States and a resident of Natchez, Mississippi and 
is sued in his own right; that the defendant Bay Lyman 
Wilbur is a citizen of the United States and an official resi¬ 
dent of the District of Columbia and is sued as Secretary of 
the Interior of the United States; that the defendant 
Charles C. Moore is a citizen of the United States and a 
temporary official resident of the District of Columbia, 
and is sued in his official capacity as Commissioner of the 
General Land Office of the United States. 

3. Your petitioner further shows that under the terms 
of an Act of Congress approved April 11, 1928 (45 Stat. 
422) it is provided: 

“Any of those lands which he has found or shall here¬ 
after find are public lands of the United States that have 
accreted to Section 14 of Township 5 north, range 4 west, 
Washington meridian, in the State of Mississippi * * * 

and which are not lawfully appropriated by a quali- 
2 fied settler or entrymen or other adverse claimant 
under the public land laws.” 

4. Further by Section 2 it is provided: 

“That the oivners of said above described lots or sections 
shall have a preferred right to file in the office of the reg¬ 
ister of the United States Land Office of the district in 
which the lands are situated an application to purchase the 
public lands thus formed by accretion at any time within 
ninety days from the filing of plats of such accreted area 
in the United States Land Office. Every such application 
must be accompanied with satisfactory proof that the claim¬ 
ant is entitled to such preference, right by virtue of the 
otvnership of said above described lots or sections and that 
the lands which he applies to purchase are not in the legal 
possession of any adverse claimant.” 
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I 
I 
I 

5. And by Section 5 it is provided that: ! 

I 

‘‘If, at the date of the approval of this Act', any of the 
lots or sections or parts of lots or sections above described 
are covered by a pending entry on which satisfactory final 
proof in support thereof has not been submitted, patent 
based on any application to purchase land subject to the 
provisions of this Act, shall be withheld to await the com¬ 
pletion of the pending entry. If, upon completion of the 
pending entry it shall then be found that applicant has 
shown due compliance with the law under the ^aid pending 
unperfected entry and his application to purchase is other¬ 
wise satisfactory patent on said application Ito purchase 
shall then be issued.” | 

6. Your petitioner further shows that by virtue of an 

Act of Congress of January 21, 1922 relating! to “Prefer¬ 
ence right of entry of World War Veterans” (^2 S'tat. 358; 
43 U. S. C. A. 186), it is provided, that | 

“For the period of ten years following February 14,1920, 
or the opening of public or Indian lands to ^^try, or the 
restoration to entry of public lands theretoforle withdrawn 
from entry, such opening or restoration shall,jin the order 
therefor, provide for a period of not less than ninety days 
before the general opening of such lands to disposal in 
which officers, soldiers, sailors, or marines, who have served 
in the Army or Navy of the United States in the war with 
Germany and been honorably separated or discharged there¬ 
from » * * shall have a preferred right ot entry under 

the homestead or desert lands laws, if qualified thereunder, 
except as against prior existing valid settUment rights 
and as against preference rights conferred by existing laws 
or equitable claims subject to allowance and I confirmation 

• * # j 

3 7. Your petitioner further shows that under the 

provision of Section 2 of the Act of April 11, 1928 
(45 Stat. 422) it was provided that the owners of proper¬ 
ties adjoining the accreted land Section 14 of Township 5 
north, range 4 west, Washington meridian, in' the State of 
Mississippi, known as Lots 7 and 8, S. W. % IN. E. and 
N. W. % S. E. 14 Sec. 14 T. 5 N. R. 4 should! have a pref¬ 
erence right to file in the office of the Register of the United 


j 
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States Land Office of the district in which said lands were 
situated an application to purchase the public lands thus 
formed by accretion at any time w’ithin ninety days from 
the filing of plats of said accreted area in the United States 
Land Office; that by virtue of said section it was provided 
that every such application must be accompanied with sat¬ 
isfactory proof that the claimant is entitled to such pref¬ 
erence right by virtue of the ownership of said above de¬ 
scribed lots or sections and that the lands which he applies 
to purchase are not in the legal possession of any adverse 
claimant. But your complainant says that the owners of 
said described lands did not, within ninety davs from the 
filing of plats of such accreted area in the L^nited States 
Land Office, make application for purchase of same and did 
no act or thing which could operate as such application, 
and did no act or thing which put your petitioner or others 
of the public on notice that any such application was made 
or was intended to be made and your petitioner says that 
on, to-wit, October 28,1929 more than ninety days from the 
date during which the defendant Hogue, as an owner of 
said above described lots or sections of land, had a prefer¬ 
ence right to file for them in the office of the Eegister of 
the United States Land Office of the District in which the 
lands are situated, your petitioner in due course and in 
strict accordance with law and the rights in him vested, 
filed his application for entry of said lands, thereby be¬ 
coming the first entryman thereon and entitled to receive 
patent therefor in accordance with his said application and 
the law governing the same, and your petitioner 
4 says that he thereby became entitled to have and 
receive the usual official certification from the de¬ 
fendants the Secretary of the Interior and the Commis¬ 
sioner of the General Land Office conveying and warrant¬ 
ing to him title to said lands in accordance with provisions 
of said Act of Congress of January 21, 1922 relating to 
“preference right of entry of war veterans”, (42 St at. 
358) and your petitioner says that he is a war veteran of 
the World War, with all the rights accruing to said vet¬ 
erans, having applied for an allotment of said lands as a 
homestead to himself by application No. 02360 when said 
land was unreserved and unappropriated and open for 
entry under the homestead laws only by qualified ex-service 
men of the World War, and that your petitioner’s applica- 
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i 

tion was duly filed in the General Land Office of the De¬ 
partment of Interior of the United States in accordance 
with the terms of the law of April 11, 1928 (45 iStat. 422) 
while said lands so remained unreserved and unappro¬ 
priated as will appear of record in said General Land 
Office. ! 

8. Your petitioner says that subsequent to the date of 
filing by your petitioner of his application for a homestead 
allotment on October 28, 1929, the defendant Wi B. Hogue 
attempted to file on October 29, 1929 a so-called Amended 
Application for homestead allotment by saidj defendant 
and did thereby undertake to connect or hook-up said so- 
called Amended Application with some previjously filed 
paper writing in the nature of an application fqr purchase 
of certain lands in the State of Mississippi, sa}d so-called 
Amended Application for such purchase desciribing cor¬ 
rectly the lands previously applied for as a i homestead 
allotment by your petitioner on October 28, 1929, but your 
petitioner says that the filing of such alleged amended ap¬ 
plication was and is void and of no effect and cbuld not be 
legally received by the defendants the SecretarH^ of the In- 

terior and the Commissioner of the General Land 
5 Office, and that at the time of its said filing there was 

then pending before said defendant officials your 
petitioner’s application for a homestead allotment of said 
lands to himself as a war veteran, and at the time of filing 
thereof, to-wit, October 28,1928, said land was unreserved, 
unallotted and unappropriated and unapplied ^or by any¬ 
one having priority or preference over your ]:)etitioner to 
file or apply therefor either to have the same allotted as a 
homestead or for the purchase thereof. | 

9. Your petitioner further shows on inforination and 
belief that the defendant Hogue, in order to procure the 
passage of the Act of Congress herein set out^ to-wit, the 
Act approved April 11, 1928 (45 Stat. 422), that said de¬ 
fendant represented to the Committee of Congress having 
the same in charge and through the said Committee to the 
whole Congress of the United States that the jlands which 
had accreted to Section 14, Township 5 N. Rgnge 4 West 
Washington Meridian in the State of Missis^ppi, which 
are the lands now claimed by said defendant land by this 
petitioner, were of the small and insignificaht value of 
$1.25 per acre and that special equities existed in favor of 
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said defendant Hogue, justifying and making proper tlie 
granting by Congress of a preference in favor of said de¬ 
fendant Hogue for the purchase of said lands to the exclu¬ 
sion of all other persons and that the members of the Com¬ 
mittee having said Bill in charge and the members of Con¬ 
gress were misled by said representations—which your 
petitioner on information and belief says were untrue and 
known to said defendant Hogue to be untrue—and bv rea- 
son of being so misled by said misrepresentations, the Con¬ 
gress improyidently and unwisely granted to said defend¬ 
ant Hogue, as an owner of the adjoining lands, a prefer¬ 
ence to enter and claim patent for the accreted lands cov¬ 
ered bv said Act of Congress and herein described as lots 
7 and ^ S. W. 1/4 N. E. V 4 and N. W. % S. E. y 4 Section 
16, Township 5 North Range 4 and by reason of 
6 said misrepresentations and misleading statements 
passed said Act of Congress, to the prejudice and 
deprivation of right of your petitioner and others legally 
entitled as Soldiers to a preference to enter the same as 
homestead property. 

10. Your petitioner further says that the said Act of 
Congress so granting illegal preference of purchase to the 
said defendant Hogue was and is an illegal grant of privi¬ 
lege and unconstitutional and void and does unlawfully and 
wrongfully deprive your petitioner of the preference rights 
guaranteed to him under the pre-existing Act of Congress 
of January 21, 1922 relating to ‘‘preference right of entry 
of World War Veterans” 42 Stat. 358 and your petitioner 
pleads the unconstitutionality of said Act as a bar to any 
right which said defendant Hogue may claim to have ac¬ 
quired by reason of any Act or thing which he has done 
in the filing of an erroneous claim of right to purchase said 
lands, or any amendment thereto. 

11. Your petitioner further shows that notwithstanding 
the pendency of his said application for allotment of said 
lands as a homestead to himself as a war veteran by virtue 
of his preference as such, and notwithstanding the law re¬ 
quiring the defendants to so allot said lands upon proper 
application, that said defendants failed and refused to so 
allot said Ihnds, and wrongfully, capriciously and illegally 
refused so to do, and on the other hand so illegally, wrong¬ 
fully and capriciously undertook to sell said lands to the 
defendant W. B. Hogue, claiming 'the right so to do by rea- 
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son of a certain paper writing filed with said defendants 

by said defendant W. B. Hogue, on the — (iay of -, 

1929, and an attempted amendment thereof filed before said 
defendants the Secretary of the Interior and fhe Commis¬ 
sioner of the General Land Office, on to-wit,! October 29, 
1929, and by virtue of said illegal and capricious ac- 
7 tions said defendants, in their said official capacities, 
undertook and attempted and are now | undertaking 
and attempting to finally dispose of said lands to said de¬ 
fendant Hogue by issuance to him of a governiiiental grant, 
or allotment certificate, or land purchase instrument in the 
nature of a deed to said premises, knowing but disregarding 
the prior rights of your petitioner to an allotment of the 
same, and that said defendants, unless required so to do by 
the writ of mandamus of this Court, will continue in their 
efforts to make said sale to said defendant W. Hogue, and 
will continue to refuse to allot the same to yotir petitioner 
notwithstanding his legal preferential rights | thereto and 
your petitioner says that he is entitled to havq a certificate 
allotting said lands to wit: Lots 7 and 8, S. W. % N. E. % and 
N. W. % S. E. % Section 16, Township 5 Noirth Eange 4, 
to himself notwithstanding the claims of the defendant W, 
B. Hogue, and that the defendants the Secretary of the 
Interior and the Commissioner of the General Land Office 
should be required by a writ of mandamus of [this court to 
so allot said lands to your petitioner, to issub him an al¬ 
lotment certificate and to record the same in I the General 
Land Office of the United States and in the District Land 
Office thereof in the State where the said land is situated, 
which said writ your petitioner prays may be issued against 
said defendants commanding and requiring | them to so 
issue to your petitioner the homestead allotment certificate 
aforesaid, and that said writ of mandamus further pro¬ 
vide that all actions of the said defendants the Secretary 
of the Interior and the Commissioner of the Gfeneral Land 
Office certifying said lands for purchase to the said de¬ 
fendant W. B. Hogue, and any action that hab been taken 
to dispose of said lands to said defendant be irevoked and 
declared for naught as illegal and improvidenlj acts of said 
defendants without warrant of law and withoiit legal pro- 


I 

I 

i 
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ceedings and in direct violation of the preferential rights 
of your petitioner. 

8 And so your petitioner will ever prav. 

REID P.*^WILCOX. 

LILLEY WILSON, 

Towanda, Pa.; 

R. H. McNEILL, 

Investment Bdg., Washing-ton, D. C., 

Attys. for Petitioner. 

State of Pennsylvania, 

County of - ss: 

Personally appeared before me Reid F. Wilcox, who being 
duly sworn deposes and says: that he is the petitioner 
herein-named and that the facts therein stated of his own 
knowledge are true, and those stated on information and 
belief he believes to be true. 

REID F. WILCOX. 

Subscribed and sworn to before me this 21st day of Au¬ 
gust, A. D. 1930. 

NELLIE D. RIDGWAY, [seal.] 

Notary Public. 

My commission expires February 28, 1933. 

Order to Show Cause. 

Filed September 11, 1930. 
******* 

This cause coming on to be heard upon the petition of 
Reid F. Wilcox, herein filed, and the same having been con¬ 
sidered, it is, by the Court, this 11th day of September, 
A. D. 1930, 

Ordered that the defendants and each of them show cause 
herein on Or before Sept. 17,1930, why the writ of manda¬ 
mus prayed in said petition should not issue, provided a 
copy hereof shall be served upon said defendants 

9 two clear days before the 17th day of September, 
A. D. 1930. 

F. L, SIDDONS, 

Justice. 


9 


i 

i 
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MarshaVs Returns. I 

i 

Served a copy of the within order on Bay jLyman Wil¬ 
bur, Sect, of Interior by serving John H. Edwards Acting 
Sect, and Charles C. Moore Commissioner, I Gen. Land 
Office by serving Thos. C. Havell, Acting Cbmmissioner 
9-11-30 each personally. 

EDGAE C. SNYDERj 
U. 8. Marshal in and for the 

List, of \Columbia, 
By C. G. COWLEY, ! 

Deputy U. 8\. Marshal. 

B. 

The within named W. B. Hogue not to be found 9-17-30. 

EDGAR C. SNYDE4 
U. 8. Marshal in and for the 

Dist. of [Columbia j 
By NORMAN L. BOTSEORD, 

Deputy U. 8. Marshal, 

Answer and Response to Order to 8houi Cause. 

Filed September 25, 1930. I 

* * • • • * I • 

Come now Ray Lyman Wilbur, and Charles C. Moore, 
defendants, and for their answer to the allegations of the 
petition and for their return to the Rule to I Show Cause 
issued herein on the 11th day of September,| 1930, say: 

1. On information and belief they admit the allegations 

of paragraph 1. i 

2. They admit the residence of W. B. Hogue on infor¬ 

mation and belief and admit the other allegations of para¬ 
graph 2. I 

3-4-5. They admit that the excerpts quoted from the act 
of April 11,1928, are a part of said act. 

6. They admit that the act of January 21, 1922, contains 

the excerpts quoted in paragraph 6 . j 

7. The act of April 11, 1928, provides as follows: 

“That the Secretary of the Interior, in his judgment 
and discretion, is hereby authorized to sell, in the manner 
hereinafter provided, any of those lands which he has 
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found or shall hereafter find are public lands of the United 
States that have accreted to section 14 of township 5 north, 
range 4 west, "Washington meridian, in the State of Mis¬ 
sissippi, and to sections 65, 66, 67, and 68 of townshij^ 5 
north, range 9 east, Louisiana meridian, in the State 
10 of Louisiana, and which are not lawfully appro¬ 
priated by a qualified settler or entryman or other 
adverse claimant claiming under the public land laws. 

Sec. 2. That the owners of said above-described lots or 
sections shall have a preferred right to file in the office 
of the register of the United States Land Office of the 
district in which the lands are situated an application to 
purchase the public lands thus formed by accretion at any 
time within ninety days from the filing of plats of such 
accreted area in the United States Land Office. Every 
such application must be accompanied with satisfactory 
proof that the applicant is entitled to such preference right 
by virtue of the ownership of said above-described lots or 
sections and that the lands which he applies to purchase 
are not in the legal possession of any adverse claimant. 

Sec. 3. That upon the filing of any application to pur¬ 
chase any lands subject to the operation of this act, to¬ 
gether \vith the required proof, the Secretary of the In¬ 
terior shall cause the lands described in said application 
to be appraised, including the timber thereon and the 
stumpage value of any timber cut or removed by the ap¬ 
plicant or his predecessors in interest. Such appraise¬ 
ment shall be exclusive of any increased value resulting 
from the development or improvement of the land for ag¬ 
ricultural purposes by the applicant or his predecessors 
in interest. 

Sec. 4. That an applicant who applies to purchase land 
under the provisions of this act, in order to be entitled to 
receive a patent must, within thirty days from receipt of 
notice of appraisal by the Secretary of the Interior, pay 
to the register of the United States Land Office of the dis¬ 
trict in which the lands are situated the appraised value 
of the lands, and thereupon patent shall issue to said ap¬ 
plicant for such lands as the Secretary of the Interior 
shall determine that such applicant is entitled to purchase 
under this act. The proceeds derived by the Government 
from the shle of lands hereunder shall be covered into the 
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I 

United States Treasury and applied as provided by law 
for the disposal of the proceeds from the sale of public 
lands. i 

Sec. 5. If, at the date of the approval of Ijhis act, any 
of the lots or sections or parts of lots or sections above 
described are covered by a pending entry on | which satis¬ 
factory final proof in support thereof has not been sub¬ 
mitted, patent based on any application to purchase land 
subject to the provisions of this act shall be I withheld to 
await the completion of the pending entry. If, upon com¬ 
pletion of the pending entry it shall then b0 found that 
applicant has shown due compliance with ihp law under 
the said pending unperfected entry and his ajpplication to 
purchase is otherwise satisfactory patent on said appli¬ 
cation to purchase shall then be issued. I 

Sec. 6. That the Secretary of the Interior is hereby au¬ 
thorized to prescribe all necessary rules and regulations 
for administering the provisions of this act and determin¬ 
ing conflicting claims arising hereunder.’’ I 

So far as the statements of paragraph 7 are in harmony 
with the provisions of said act, they are admitted, but 
these defendants deny all the other allegations of said 
paragraph except that they admit on informaltion and be¬ 
lief that the petitioner is a veteran of the | World War 
and possesses such legal rights as have accrued to him 
thereby. ' | 

11 8. He denies the allegations of paragraph 8, ex¬ 

cept such as are specifically admitted blsewhere in 
this answer and response. 

9. The defendants, Ray Lyman Wilbur and Charles C. 

Moore are not possessed of sufficient facts to lenable them, 
or either of them, to form an opinion in harmony with 
plaintiff’s allegations in paragraph 9, to the effect that 
the members of Congress were misled by reij)resentations 
made by the defendant, W. B. Hogue to the eind that Con¬ 
gress improvidently and unwisely passed I the statute 
therein mentioned, hence they deny all and Isingular the 
allegations thereof. I 

10. The material allegations of paragraph 10 manifestly 
comprise legal conclusions and require no ^nswer from 
these defendants or either of them. They specifically deny 
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the unconstitutionality of the act of April 11, 1928, and 
deny all further and other allegations pleaded therein. 

11. They deny the allegations of paragraph 11. 

12. Further answering the petition as a whole and fur¬ 
ther responding to the Eule to Show Cause Herein, the 
defendants. Bay Lyman Wilbur and Charles C. Moore, say 
that after the passing by Congress of the act of April 11, 

1928, to wit, on March 16, 1929, the Commissioner of the 
General Land Office gave public notice that on May 17th, 

1929, 328.93 acres of land in Adams County, Mississippi 
(and other lands not here involved), would become sub¬ 
ject to disposal under said act, through the filing in the 
General Land Office of the plat of survey of lands in sec¬ 
tions 14 and 20, T. 5 N., E. 4 W., Washington meridian, 
Mississippi. A copy of said notice is hereto attached, 
marked Exhibit ‘‘A’’ and made a part hereof. 

13. On May 24, 1929, the defendant, W. B. Hogue, made 
application and paid the required fees, to the General Land 

Office, under the provisions of the act of April 11, 
12 1928, supra, for the purchase of lots 1 to 9, in¬ 

clusive, S. W. 1/4 N. E. 1 / 4 , N. W. % S. E. % Sec. 
14, and all of Sec. 20, in T. 5 N., E. 4 E., Washington me¬ 
ridian. Inasmuch as the said act covered no lands in E. 
4 E., and oiily covered lands in E. 4 TF., Washington me¬ 
ridian, Mississippi (and other lands in Louisiana not here 
involved), it was and is manifest that the land desired 
by said applicant and intended by him to be described, is 
located in E. 4 W. Therefore, the* General Land Office 
under date of October 17, 1929, and in harmony with the 
provisions of section 2372, Eevised Statutes of the United 
States, allowed said Hogue 30 days from receipt of notice 
within which to amend his application. On October 29, 
1929, Hogue filed an amendment of his application cor¬ 
recting the range number from 4 E,, to 4 W. 

14. On October 28, 1929, Eeid Freeman Wilcox, who is 
the plaintiff herein, filed his application in the General 
Land Office to make entry under section 2289, Eevised 
Statutes of the United States for S. W. % N. E. 14 Sec. 
20; lots 7 and 8, and N. W. ^4 S. E. 1/4 Sec. 14, T. 5 N., E. 
4 W., Washington meridian, Mississippi. The fees and 
commissions required by sections 2290 and 2238 of the Ee¬ 
vised Statutes did not accompany said application. 
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Thereafter, on November 26,1929, the plaintiff appeared 
in person at the General Land Office in Washington, D. C., 
and amended his application on its face, by iiterlineation 
and correction, to eliminate the land in Sec. 20, and to de¬ 
scribe lots 7 and 8, S. W. 1/4 N. E. %, N. W. 1/4 $. E. % Sec. 
14, T. 5 N., E. 4 W., Washington meridian, 1 Mississippi. 
He also deposited at that time the required ffee and com¬ 
mission in the sum of $13.96 and receipt No. 1358836 there¬ 
upon was issued to him. | 

15. On January 11, 1930, the Generali Land Office 
13 by formal decision of that date, held thit defendant 
Hogue’s application vras entitled to priority, and 
held the application of plaintiff in suspension pending final 
action on the application of Hogue. On appeajl, the Secre¬ 
tary of the Interior, by decision of March 26, lp30, affirmed 
the decision of the Commissioner of the General Land 
Office and rejected Wilcox’s application. 

16. Further answering the petition as a whole and fur¬ 

ther responding to the Eule to Show Cause, the defendants, 
Eay Lyman Wilbur and Charles C. Moore, allege that the 
rules of the General Land Office, Circular 616, 46 L. D. 
513, paragraph 8, state: j 

‘‘The law and regulations are specific in that the money 
must be tendered with the application, and |if it is not 
transmitted, the applicant acquires no rights under the 
application until the money is tendered.” 

Therefore the application of plaintiff Wiicix did not 
become effective, nor did he acquire any rights thereunder 
until November 26,1929, the date said fees wefe paid. 

17. The manifest clerical error in defendant Hogue’s 

application having been formally corrected ofi October 29, 
1929, related back to May 24, 1929, its original date, and 
thereby entitled him to priority over plaintiff’s applica¬ 
tion, which had no force or effect previous to November 
26, 1929, as aforesaid. I 

18. These defendants further allege that the defendant 
W. B. Hogue was and is one of the owners of | the lots and 
sections described in section 1 of the act of April 11, 1928, 
to which the lands covered by his aforesaid application 
had theretofore accreted, and that he made dme and satis¬ 
factory showing thereof to the General Land 0ffice as pro¬ 
vided by law and the rules of said office. 
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Wherefore the defendants, Eay Lyman Wilbur and 
Charles C. Moore having answered the allegations of the 
petition and having fully responded to the Order to Show 
Cause Herein, ask that the Kule be dismissed as to them, 
that the plaintiff take nothing herein, and that these 
14 defendants and each of them be permitted to go 
hence without day, each with his costs. 

RAY LYMAN WILBXJR, 

By JOS. M. DIXON, 

Acting Secretary of the Interior. 
CHARLES C. MOORE, 

' Commissioner of the General Land Office. 

District of Columbia, ss: 

Joseph M. Dixon, Acting Secretary of the Interior, be¬ 
ing first duly sworn, on his oath says that he has read the 
foregoing answer by him subscribed, and knows the con¬ 
tents thereof, and that the matters therein stated of his 
own knowledge are true, and those stated on information 
and belief he believes to be true. 

JOS. M. DIXON. 

Subscribed and sworn to before me this 24 day of Sept., 
1930. 

[SEAL.] W. BERTRAND ACKER, 

Notary Public in and for the 

District of Columbia. 


District of Columbia, ss: 

Charles C. Moore, Commissioner of the General Land 
Office, being first duly sworn, on his oath says that he has 
read the foregoing answer by him subscribed, and knows 
the contents thereof, and that the matters therein stated 
of his own knowledge are true, and those stated on informa¬ 
tion and belief he believes to be true. 

CHARLES C. MOORE. 
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Subscribed and sworn to before me this |23d day of 
September, 1930. | 

[seal.] HERMAN C. GAUSS, 

Notary Public in and f or the 

District of \Columhid. 

Commission expires May 18, 1933. . | 

E. 0. FINNEt, 

Solicitorj Department of the Inferior; 

0. H. GRAVES!, 

Assistant to the Solicitor, 
Attorneys for the Defendants, 

i 

15 Notice of Filing of Plats of Surveyi 

Louisiana : | 

Mississippi : I 

March 16, 1929. 

Notice is hereby given that the following ^lats of sur¬ 
vey will be filed in the General Land Office, iWashington, 
D. C., at 9 a. m., on May 17, 1929: I 

Plat of survey of accretions to Glasscock Island Secs. 66 
and 67, T. 5 N., R. 9 E., La. M., Concordia County, Loui¬ 
siana. ! 

This plat represents the survey of 197.41 acres of public 
land in Louisiana formed by accretions to Glasscock Island 
and occupying the position of a former channel of the Mis¬ 
sissippi River. The lands are described as fo4ows: 

Sec. 66, Lot 4—15.10 acres. I 

“ 5—41.01 ‘‘ I 

“ 6—40.58 ‘‘ I 

“ 7—35.69 “ I 

See. 67, Lot 1—36.59 ‘‘ | 

“ 2—28.44 ‘‘ I 

The land is low and practically level; the Isoil is prin¬ 
cipally a heavy black loam and there is considerable cotton¬ 
wood timber of commercial value on the land. | 

Plat of survey of accretions to Sec. 14, T. 5 IN., R. 4 W., 
Wash. M., Adams County, Mississippi. I 

This plat represents the survey of 328.93 acr^s of land in 
Mississippi which has formed by accretion, occupying the 
position of a former channel of the Mississippi River be- 
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tween the mainland in Mississippi and Glasscock Island. 
The lands are described as follows; 

Sec. 14, Lot 1—11.27 acres. 

‘‘ 2—33.23 “ 

“ 3—23.33 “ 

4—23.17 “ 

S.W. % N.E.%—40.00 ‘ ‘ 

Lot 5—33.14 “ 

“ 6—21.13 ‘‘ 

N.W. S.E. %—40.00 ‘ ‘ 

Lot 7—50.80 “ 

“ 8—27.60 “ 

“ 9—18.21 “ 

Fract. Sec. 20— 7.05 ‘‘ 

The land is low and comparatively flat with sandy loam 
soil classified as first and second rate. The area as a whole 
is heavily timbered with a growth of timber common to that 
locality. 

16 For a period of 90 days from May 17,1929, to Au¬ 
gust 14, 1929, inclusive, the lands shown upon these 
plats will be opened to disposition under the act of April 
11, 1928 (45 Stat. 422), and regulations thereunder issued 
May 29, 1928, Circular 1153, subject to prior valid settle¬ 
ment rights or equitable claims subject to allowance and 
confirmation. 

Persons wishing to assert their right to purchase under 
the provisions of said act and those persons having claims 
superior thereto may execute and file their applications 
during the 20 day period prior to May 17. Applications so 
received will be treated as though simultaneously filed at 
9 a. m., on May 17. 

At 9 a. m., on August 15, 1929, any of said lands which 
may remain unreserved and unappropriated will be opened 
to entry under the homestead laws only by qualified ex- 
service men of the World War for a period of 91 days or 
until November 13, 1929. Ex-soldiers may file their appli¬ 
cations during the 90 day preference period from May 17, 
to August 14, inclusive, subject to the prior rights con¬ 
ferred under said act of April 11, 1928. Applications by 
ex-soldiers so received and not otherwise in conflict will be 
treated as though filed simultaneously at 9 a. m., on August 
15,1929. Conflicting applications of soldiers not otherwise 
in conflict will be disposed of by lot. 
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i 

At 9 a. m., on November 14,1929, any of saidi lands which 
may remain undisposed of will be available for disposition 
by the general public under any applicable public land law. 
Applications by the general public may be presented during 
the 20 day period from October 25, to November 13, inclu¬ 
sive, and applications so received will be treated as though 
simultaneously filed at 9 a. m., on November 14. 

Ex-service men should file certified copies 6f their cer¬ 
tificates of discharge with their applications for 
17 entry and persons claiming preference rights by set¬ 
tlement or otherwise should file affidavit^ supporting 
their claims with their applications for entry, i 
All applications must be filed in the General Land Ofi&ce, 
Washington, D. C., where blank application forms may be 
obtained. Copies of Circular 1153 may be obtained from 
the General Land Office upon request. 

Applications to appropriate any of these lands should be 
executed in the particular State in which the tjract selected 
is located before an officer qualified to administer oaths 

under the laws of that State. | 

1 

Amendment to the Answer and Response to ijie Order to 

Show Cause. 


Filed October 10,1930. 


I_ 

Come now the defendants Ray Lyman Wilbur and 
Charles C. Moore, and permission of the Court first being 
obtained, amend their answer and response to I the order to 
show cause herein in the following particulars, to wit: 

By adding thereto immediately after Paragraph 18, 
Paragraphs 19 and 20, as follows: ^ 

19. There is an absence of an indispensable party de¬ 
fendant. I 

20. This action for a writ of mandamus is I prematurely 
brought. 

0. H. GRAVES, 
Attorney for defendants. 

No objection. i 

R. H. McNEILL, j 

Attorney for Plaintiff. i 

I 

3—54780 i 
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I 

tween the mainland in Mississippi and Glasscock Island. 
The lands are described as follows: 

Sec. 14, Lot 1—11.27 acres. 

‘‘ 2—33.23 “ 

“ 3—23.33 “ 

“ 4—23.17 “ 

S.W. % N.E.%-^0.00 ‘ ‘ 

Lot 5—33.14 “ 

t i 0 _ 2113 ‘ ‘ 

N.W.%S.E.%—40.00 “ 

Lot 7—50.80 “ 

“ 8—27.60 “ 

‘‘ 9—18.21 ‘‘ 

Fract. Sec. 20— 7.05 “ 

The land is low and comparatively flat with sandy loam 
soil classified as first and second rate. The area as a whole 
is heavily timbered with a growth of timber common to that 
locality. 

16 For a period of 90 days from May 17,1929, to Au¬ 
gust 14, 1929, inclusive, the lands shown upon these 
plats will be opened to disposition under the act of April 
11, 1928 (45 Stat. 422), and regulations thereunder issued 
May 29, 1928, Circular 1153, subject to prior valid settle¬ 
ment rights or equitable claims subject to allowance and 

confirmation. 

1 

Persons wishing to assert their right to purchase under 
the provisions of said act and those persons having claims 
superior thereto may execute and file their applications 
during the 20 day period prior to May 17. Applications so 
received will be treated as though simultaneously filed at 
9 a. m., on May 17. 

At 9 a. m., on August 15, 1929, any of said lands which 
may remain unreserved and unappropriated will be opened 
to entry under the homestead laws only by qualified ex- 
service men of the World War for a period of 91 days or 
until November 13, 1929. Ex-soldiers may file their appli¬ 
cations during the 90 day preference period from May 17, 
to August 14, inclusive, subject to the prior rights con¬ 
ferred under said act of April 11, 1928. Applications by 
ex-soldiers so received and not otherwise in conflict will be 
treated as though filed simultaneously at 9 a. m., on August 
15,1929. Conflicting applications of soldiers not otherwise 
in conflict will be disposed of by lot. 
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At 9 a. m., on November 14,1929, any of said| lands which 
may remain undisposed of will be available for disposition 
by the general public under any applicable public land law. 
Applications by the general public may be presented during 
the 20 day period from October 25, to November 13, inclu¬ 
sive, and applications so received will be treaty as though 
simultaneously filed at 9 a. m., on November 14. 

Ex-service men should file certified copies Of their cer¬ 
tificates of discharge with their applications for 
17 entry and persons claiming preference rights by set¬ 
tlement or otherwise should file affidavit^ supporting 
their claims with their applications for entry, i 
All applications must be filed in the Generalj Land Office, 
Washington, D. C., where blank application forms may be 
obtained. Copies of Circular 1153 may be obtained from 
the General Land Office upon request. I 

Applications to appropriate any of these lanids should be 
executed in the particular State in which the tiract selected 
is located before an officer qualified to administer oaths 
under the laws of that State. 


Amendment to the Answer and Response to ihe Order to 

Show Cause, '\ 

I 

Piled October 10,1930. ■ 

' i 


• * « • « • I « 

s 

j 


Come now the defendants Ray Lyman Wilbur and 
Charles C. Moore, and permission of the Coutt first being 
obtained, amend their answer and response to | the order to 
show cause herein in the following particular^, to wit: 

By adding thereto immediately after Paragraph 18, 
Paragraphs 19 and 20, as follows: 

19. There is an absence of an indispensable party de¬ 
fendant. I 

20. This action for a writ of mandamus is | prematurely 

brought. I 

0. H. GRAVES, 
Attorney for defendants. 


No objection. 

R. H. McNEILL, 

Attorney for Plaintiff. 

3—5478a 
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tween the mainland in Mississippi and Glasscock Island. 
The lands are described as follows: 

Sec. 14, Lot 1—11.27 acres. 

“ 2—33.23 “ 

“ 3—23.33 
“ 4—23.17 

S.W.%N.E.%—40.00 ‘‘ 

Lot 5—33.14 “ 

g_2113 “ 

N.W. % S.E. %—40.00 ‘ ‘ 

Lot 7—50.80 ‘‘ 

8—27.60 “ 

“ 9—18.21 ‘‘ 

Fract. Sec. 20— 7.05 “ 

The land is low and comparatively flat with sandy loam 
soil classified as first and second rate. The area as a whole 
is heavily timbered with a growth of timber common to that 
locality. 

16 For a period of 90 days from May 17,1929, to Au¬ 
gust 14, 1929, inclusive, the lands shown upon these 
plats will be opened to disposition under the act of April 
11, 1928 (45 Stat. 422), and regulations thereunder issued 
May 29, 1928, Circular 1153, subject to prior valid settle¬ 
ment rights or equitable claims subject to allowance and 
confirmation. 

Persons wishing to assert their right to purchase under 
the provisions of said act and those persons having claims 
superior thereto may execute and file their applications 
during the 20 day period prior to May 17. Applications so 
received will be treated as though simultaneously filed at 
9 a. m., on May 17. 

At 9 a. m., on August 15, 1929, any of said lands which 
may remain unreserved and unappropriated will be opened 
to entry under the homestead laws only by qualified ex- 
service men of the World War for a period of 91 days or 
until November 13, 1929. Ex-soldiers may file their appli¬ 
cations during the 90 day preference period from May 17, 
to August 14, inclusive, subject to the prior rights con¬ 
ferred under said act of April 11, 1928. Applications by 
ex-soldiers so received and not otherwise in conflict will be 
treated as though filed simultaneously at 9 a. m., on August 
15,1929. Conflicting applications of soldiers not otherwise 
in conflict will be disposed of by lot. 
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I 

At 9 a. m., on November 14,1929, any of said lands which 
may remain undisposed of will be available for disposition 
by the general public under any applicable public land law. 
Applications by the general public may be presented during 
the 20 day period from October 25, to November 13, inclu¬ 
sive, and applications so received will be treaty as though 
simultaneously filed at 9 a. m., on November 14. 

Ex-service men should file certified copies pf their cer¬ 
tificates of discharge with their appHcations for 
17 entry and persons claiming preference rights by set¬ 
tlement or otherwise should file affidavit^ supporting 
their claims with their applications for entry. I 
All applications must be filed in the Generalj Land Office, 
Washington, D. C., where blank application fc|rms may be 
obtained. Copies of Circular 1153 may be obtained from 
the General Land Office upon request. I 

Applications to appropriate any of these lands should be 
executed in the particular State in which the t|ract selected 
is located before an officer qualified to admijnister oaths 
under the laws of that State. i 

I 

Amendment to the Answer and Response to the Order to 

Show Cause, 

Filed October 10,1930. | 


« « * • « • ! • 


Come now the defendants Ray Lyman Wilbur and 
Charles C. Moore, and permission of the CouH first being 
obtained, amend their answer and response to I the order to 
show cause herein in the following particulars, to wit: 

By adding thereto immediately after Pajragraph 18, 
Paragraphs 19 and 20, as follows: 

19. There is an absence of an indispensabjle party de¬ 
fendant. I 

20. This action for a writ of mandamus is I prematurely 

brought. ! 

0. H. GRAVES, 
Attorney for Defendants, 


No objection. 

R. H. McNEILL, 

Attorney for Plaintiff, 


3—5478a 


i 
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Demurrer. 

Filed January 14,1931. 

• « • • • 




Now comes the plaintiff herein and demurs to the Answer 
of the defendants for that the same is bad in substance. 

R. H. McNEILL, 

Attorney for Plaintiff. 

Note. 

Points to be presented to the Court are the following: 

1. That notwithstanding the answer the petitioner is en¬ 
titled to the relief prayed for. 

2. That by the terms of the answer it is admitted, in law, 
that the defendant Hogue did not file a legal application for 
the lands described in the petition. 

3. That According to the answer the plaintiff did file, in 
due course, and in due time, a legal application for the land 
in question. 

4. That the acceptance by the defendant the Commis¬ 
sioner of the General Land Office of the fees required to be 
paid by the petitioner were received as of the date of the 
filing of his petition. 

To the Commissioner of the General Land Office and the 

Secretary of the Interior: 

Please take notice that the foregoing Demurrer will be 
called for consideration in the appropriate Court on Fri¬ 
day, January 16,1931, or as soon thereafter as counsel may 
be heard. 

E. H. McNEILL, 
Attorney for Plaintiff. 

Service of a copy hereof accepted this 12 day of J anuary, 
1931. 


0. H. GRAVES, 
Attorney for Defendants. 
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i 

19 Memorandum on Submission After Orcfl Argument 

on the Demurrer to the Answer of the Respondents 
Wilbur and Moore. i 

Filed February 27, 1931. 

i 

1 

• • # • • « ; « 

I 

I 

This proceeding is one for a writ of mandaijaus in which 
the petitioner prays that the writ be issued against the de¬ 
fendants commanding and requiring them to i issue to the 
petitioner a homestead allotment certificate covering lots 
7 and 8, S.W.% N.E.% and N.W.% S.E.% of Section 14 
T. 5 N., E. 4 W. of the Washin^on Meridian, | in the State 
of Mississippi, and that all actions of respondents. Secre¬ 
tary of the Interior and Commissioner of the General Land 
Office, certifying said lands for purchase to thfe respondent 
Hogue, and any action that has been taken t^ dispose of 
said lands to said respondent Hogue, be revoked and de¬ 
clared for naught as illegal and improvident I acts of said 
respondents without warrant of law and withdut legal pro¬ 
ceedings and in direct violation of the preferential rights 
of your petitioner. 

There is no controversy that the land described above 
is accreted land adjoining land owned by thb respondent 
Hogue in the State of Mississippi. Neither is there any 
controversy that this accreted land was a part of the pub¬ 
lic domain of the United States, when the events leading 
up to the controversy occurred. 

Under an Act of Congress approved April 111, 1928 (45 
Stat. 422) the Secretary of the Interior was authorized to 
sell, in accordance with the terms of the Act, lands that had 
accreted to the United States in the above mentioned Sec¬ 
tion 14, and to certain other land in the State Of Louisiana. 
We are concerned only with the above described lands in 
the State of Mississippi. By this Act the owfiers of lands 
adjacent to accreted lands were given a preference right to 
apply within 90 days from the filing of plats of the 

20 accreted area in the United States Land Office, to 
purchase the public lands thus formed by accretion. 

The Act further provides that upon the filing o^ such an ap¬ 
plication the Secretary of the Interior shall cause the lands 
described in the application to be appraised, including the 
timber thereon and the stumpage value of any timber cut or 
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removed by the applicant or his predecessors in interest. 
It further prescribes that such an applicant, in order to be 
entitled to receive a patent, must within 30 days from re¬ 
ceipt of notice of appraisal hy the Secretary of the Inte- 
rior, pay to the register of the United States Land Office 
of the district in which the lands are located, the appraised 
value of thedands, and thereupon a patent shall issue to 
said applicant for such lands as the Secretary of the In¬ 
terior shall determine that he is entitled to purchase under 
the Act. 

On March 16, 1929, the Commissioner of the General 
Land Office gave public notice that the lands formed by 
accretion to the said Section 14, would become subject to 
disposal under the act of April 11, 1928, on May 17, 1929. 
On May 24,1929, within the 90-day preference right period, 
the respondent Hogue, the owner of the land adjoining 
lots 1-9 inclusive, S.W.y 4 N.E.%, N.W.^A S.E.% Sec. 14, 
and all of Sec. 20, in T. 5 N., R. 4 W., Washington Meridian, 
of the newly accreted land, filed an application intending 
it to be an application to purchase those lots. The appli¬ 
cation was in proper form except that in describing the 
range in which the accreted land was located Hogue de¬ 
scribed it as in Range east of the Washington Meridian, 
instead of Range west of that meridian. He thus errone¬ 
ously applied for the purchase of land which was 50 miles 
east of the land adjoining his own land, and which was not 
a part of the public domain or owned by the United States; 
an obvious clerical error. 

21 In consequence of this error, thereafter, on Octo¬ 
ber 17, 1929, the Commissioner of the General Land 
Office allowed Hogue 30 days within which to amend his 
application by correcting the description of the range from 
East to West, the latter being the range in which the lands 
were located. However, on October 28, 1929, before the 30 
days had elapsed, Wilcox, a world war veteran, filed his 
homestead' application under the Act of Congress, ap¬ 
proved on January 21, 1922, (43 U. S. C. A. Sec. 186) in 
which a general preference right was given to all World 
War Veterans to file applications for public lands as home¬ 
steads. The period fixed therein was ninety days also, and 
it further provided that World War Veterans should have 
such a preference for the ten years following February 
14, 1920. Wilcox failed to pay the required fee and com- 
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mission with his application, at the time of filing it, and 
did not do so until November 26, 1929. I 

On October 29, 1929, Hogue, pursuant to the feave given 
him to amend, amended his application so asi to give a 
correct description of the range in which the lands were 
situated.’ The Commissioner of the Land Office received 
his proffered amendment, and permitted him I to have a 
preference filing on the land under the Act of 1^28. From 
the decision of the Commissioner of the Genera,! Land Of¬ 
fice the petitioner herein, appealed to the Secretary of the 
Interior, who, on March 26, 1930, affirmed it. 

It thus appears that the petitioner failed to secure from 
the Secretary of the Interior the construction dr interpre¬ 
tation of the applicable law upon which he relies for the 
relief which he now seeks. In the opinion of tlie Court, it 
is clear that there could reasonably be made two different 
interpretations or constructions of the statute in question, 
and that being so, the doctrine reaffirmed by the Supreme 
Court in the case of Alaska Smokeless Coal Co. v. Lane, 
250 IT. S. 549, applies in this case, and ^ven if this 
22 Court were of the opinion that the construction or 
interpretation placed upon the statute by the Secre¬ 
tary in his opinion affirming the decision of tliie Commis¬ 
sioner of the General Land Office, was erroneous, this Court 
would run counter to the settled rule of the Supreme Court 
as laid down in the case cited above and in earlier deci¬ 
sions, if it attempted to grant the relief prayed for in the 
pending petition. 

After the adverse decision of the Interior Department 
and before any patent to the land had been issued, the peti¬ 
tioner Wilcox filed in this Court the present proceeding. 
An important question in the case is whether; the Act of 
Congress of 1909, (43 U. S. C. A. Sec. 697) permits such 
an amendment as was allowed and made. By that Act it is 
provided that the Commissioner of the General! Land Office 
is authorized, in a proper case, when there has been an 
entry on a tract of land not intended to be | entered, to 
change the entry and transfer the payment frOm the tract 
erroneously entered, to that intended to be entered, the 
same has not been disposed of and is subject io entry, or, 
if not subject to entry, then to any other tract liable to such 
entry, selection or location; • • • nor shall anything 
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herein contained affect the right of third persons.’^ (Under¬ 
scoring supplied.) 

Thus it appears that the Act of 1909 will allow an amend¬ 
ment provided the rights of third parties have not inter¬ 
vened. It must ‘first be determined, therefore, whether the 
filing of the application by the petitioner on October 28, 
1929 gave him the right he claims. It is to be remembered 
that he did not pay the requisite fees until after the date 
of the amendment by Hogue. The regulations promul¬ 
gated by the Secretary of the Interior have the full force 
and effect of law, and the petitioner must therefore be pre¬ 
sumed to know these regulations. The rule which governs 
in this case is found in section 8, Circular of August 
23 9, 1918, 46 Decisions Eelating to the Public Lands, 

page 513, and reads in part as follows: 

Where no Money is Tendered. —Applications, declara¬ 
tions etc., which are not accompanied by the proper remit¬ 
tances in form or in amount required by law or regula¬ 
tions to be tendered at the same time they are filed will be 
assigned current serial numbers. You should note such 
applications etc., on the ‘Serial Number Eegister’, herein¬ 
after referred to. Where no money is tendered, the appli¬ 
cation, etc., will be rejected. * • * You will not in such 
cases, pending the receipt of the money, segregate the land, 
as the law and regulations are specific in that the money 
must be tendered with the application, and if it is not trans¬ 
mitted the applicant acquires no rights under the applica¬ 
tion until the money is tendered.’’ 

It seems clear, therefore, that the petitioner acquired no 
rights under the application on October 28, 1929, as he 
neglected to pay his fees at that time. The fact that the 
fees were subsequently accepted and a receipt given might 
serve to estop the Government from denying that the peti¬ 
tioner had a valid claim on the date his application was 
filed, but here we have to deal with the rights of an inno¬ 
cent third party, the respondent Hogue, and the subsequent 
acceptance of the fees from the petitioner cannot affect the 
former’s rights previously established. 

If the petitioner had acquired no rights on the date he 
attempted to file his application, it follows that the rights 
of a third'party, in this case the petitioner, had not inter¬ 
vened before the amendment by Hogue, and his amend- 
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I 

I 

ment is therefore valid under the Act of Congress ap¬ 
proved in 1909 aforesaid. 

From this view of the case the Court concludes that it is 
unnecessary to decide the other points involved in this case 
and the demurrer to the answer of the respondent Secre¬ 
tary of the Interior will be overruled, and it is so ordered. 
February 27,1931. 

F. L. SEDBONS, 

j Justice. 

24 Motion for Judgment, \ 

Filed March 2, 1931. 

i 

• * • • • • ! * 

Come now Ray Lyman Wilbur, Secretary of! the Interior, 
and Charles C. Moore, Commissioner of the General Land 
Office, the respondents in the above-entitled cause, and 
move the Court to enter final judgment in thei|ir favor upon 
the pleadings in said cause. 

VICTOR H. WALLACE aot 
0. H. GRAVES, I 
Attorneys for the Respondents. 

To Mr. Robert H. McNeill, | 

Attorney for the Petitioner; | 

Please take notice that this motion will ^ called for 
hearing before Mr. Justice Siddons, on Friday, March 6, 
1931, at 10 o’clock A. M,, or as soon thereaftbr as counsel 
can be heard. 

VICTOR H. WAL^CE and 
0. H. GRAVES, I 
Attorneys for the Respondents. 

i 

Supreme Court of the District of Coliiimbia. 

Tuesday, March 3,1931. 

Session resumed pursuant to adjournment, Hon. F. L. 
Siddons, Justice, presiding. I 

• # • • • • I « 

Upon consideration of the demurrer of the plaintiff filed 
herein to the answer and response of the defendants Ray 
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Lyman Wilbur and Charles C. Moore to the rule to show 
cause issued herein, it is ordered that said demurrer be, 
and the same is hereby overruled. 

25 Supreme Court of the District of Columbia. 

Friday, March 13, 1931. 

Session resumed pursuant to adjournment, Hon. F. L. 
Siddons, Justice, presiding. 

This cause coming on for hearing on the motion for 
judgment on the pleadings as filed herein March 2,1931 on 
behalf of the defendants Wilbur and Moore, and after argu¬ 
ment thereon, it is ordered that said motion be continued 
for hearing to March 20th, 1931, with leave to plaintiff to 
tender to the Court a traverse to the answer of defendants 
to petition herein and further with leave to plaintiff to 
show good cause why said traverse to be tendered should 
be filed notwithstanding the expiration of time within 
which such traverse may be filed by rule of Court. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 78594. 

E’eid F. Wilcox, Plaintiff, 

V. 

W. B. Hogue, Eay Lyman Wilbur, Secretary of the 
Interior, and Charles C. Moore, Commissioner General 
Land Office, Defendants. 

Plaintiffs Replication to Defendantsf Answer, 

To the Honorable the Chief Justice and Justices of the 
said Court: 

And now comes Eeid F. Wilcox, the petitioner in these 
proceedings, and while reserving the exception taken to the 
overruling of his demurrer to the answer of the respond¬ 
ents, Eay Lyman Wilbur, Secretary of the Interior, and 
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All. 


Charles C. Moore, Commissioner, Gbneral Land 

26 Office, and in reply to the said answer, ^vers: 

I. That the said answer sets up that said W. B. 
Hogue has been awarded the right to purchase said land 
in question under his application; and that s^id Hogue is 
only awarded said right because the respondents, Eay 
Lyman Wilbur, Secretary of the Interior, an|d Charles C. 
Moore, Commissioner of the General Landj Office, have 
found that said Hogue’s application was a pteference ap¬ 
plication under the Statute of April 11, 1928, | under which 
said land has been declared open for entry. ; 

II. Petitioner now avers that under said s|:atute grant¬ 

ing preference rights to contiguous owners, junder which 
Hogue claims preference, the Secretary of tlije Interior is 
required to appraise said lands, and the said IHogue is re¬ 
quired to pay into the General Land Office the amount so 
fixed by the appraisement within thirty days after the ap¬ 
praisement is had. I 

III. Petitioner now avers that upon information and be¬ 
lief, no such appraisal has been had or made, land that the 
said Secretary of the Interior has failed to act according 
to the provisions of the Statute, although njiany months 
have elapsed since the decision was rendered by him in 
favor of said Hogue, so that no rights havb accrued to 
Hogue under the said preference conferred upon contigu¬ 
ous owners by said statute, since the action! of the said 
Secretary of the Interior has been unnecessarily delayed 
by him and by said Hogue, and that therefore Hogue’s so 
called preference has now lapsed, and is voidl Petitioner 
avers that since the terms of said statute have not been 
complied with by the respondents, the rights of Hogue 
under said statute have no longer any precedence over his 
rights under his entry, which the respondents acknowl¬ 
edge is correct in all respects except that it is alleged to be 
subordinate to said Hogue’s application, and that he is 

therefore entitled to have his entry rec^ognized and 

27 to be permitted to take the land in question, and 
that, in any event, should have his said preference 

recognized should Hogue fail to pay the apptaised value, 
as though Hogue had never applied for and! been recog¬ 
nized as a preference entryman. | 

4—54 /Sd \ 
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Wherefore petitioner prays that the relief asked for in 
his petition for mandamus be granted because of failure 
of respondents seasonably to comply with statutes grant¬ 
ing Hogue superior rights, if any, and that the issues 
herein raised be determined according to law. 

EEID F. WILCOX, 

By E. H. McNEILL, Atty. 

Affidavit. • 

District of Columbia, ss: 

I, Eobert H. McNeill, being duly sworn, depose and say: 

That I am counsel for Eeid F. Wilcox, petitioner in the 
foregoing reply to answer of respondents in a petitioner 
for mandamus; that said Eeid F. Wilcox is a resident and 
citizen of the State of Pennsylvania; that owing to lack of 
time the said Wilcox has not had an opportunity to verify 
this reply although he has verified the original petition; 
and that I, as his counsel, so say that all the allegations 
therein made are true and correct, except such matters 
which are alleged on information and belief, and as to 
these, I believe them to be true. 

E. H. McNEILL. 

Sworn to and subscribed before me this 13th day of 
March, 1931. 

[seal.] MAE HELM, 

' Notary Public, D. C. 

(Tendered to Court, but not filed by Clerk.) 

28 In tie Supreme Court of the District of Columbia. 

No. 78594. 

Eeid F. Wilcox 

V. 

W. B. Hogue et al. 

Affidavit of R. H. McNeill, Esq., Counsel for Reid F. Wilcox. 
District of Columbia, ss: 

Personally appeared E. H. McNeill, Esquire, who being 
duly sworn, deposes and says: That he is attorney of record 
for Eeid F. Wilcox, plaintiff in this cause; that on the 28th 
day of February, 1931, he received by mail a copy of the 
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opinion and decision of His Honor, Justice F. 'L. Siddons 
in the above entitled cause; that immediately thereafter he 
referred the matter to his office assistant, H. W. Winburn, 
for careful study, said Winburn having assisted in the 
matter and in the preparation of the briefs submitted by 
your affiant; that after a few days, said Winbur|n submitted 
his views and a conference was held and the ipatter thor¬ 
oughly discussed and a course of action decided upon, 
which was to prepare and file the attached ‘‘Replication to 
Respondent’s Answer to Petition for Mandamus”; that 
pending the above, the affiant was engaged daily in the 
trial of two cases before juries in Justice W. E. Stafford’s 
division of the Circuit Court of this Court, one practically 
running into the other, during which time affihnt was oc¬ 
cupied in the actual trial, examining witnesses, i^iaterviewing 
prospective witnesses, and affiant was kept continuously 
busy with said cases all the time and was unable to give 
any time to the preparation of the attached nCw pleading 
in this cause. Finally, affiant asked his office assistant to 
prepare a tentative draft of the said pleading to be filed 
herein and same was submitted to affiant on tbe 13th day 
of March, 1931, the earliest possible date wheh it could be 
reached and considered; that immediately thereafter affiant 
presented it to the Court and asked lehve to file it 
29 immediately after the conclusion of the argument by 
counsel for defendants, who in the meantime had 
filed a motion to dismiss the petition herein; and your 
affiant served copy of this pleading on counsellor said de¬ 
fendants. I 

Affiant earnestly believes that there has beefi no neglect 
on his part or on the part of plaintiff; and affiant believes 
that the pleading now submitted “Plaintiff Replication to 
Defendant’s Answer” should be allowed to be filed in order 
to complete the defining of the issues in case of trial in this 
Court or a review by the appellate court, or both. 

ROBERT H. McNEHLiL. 

i 

I 

Sworn to and subscribed before me this 19th day of 
March, 1931. 

[seal.] MAE HIeLM, 

Notary Public. 

(Tendered to Court, but not filed by Clerk.) | 
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Memorandum. 

Filed April 2, 1931. 

• «:*#**« 

In addition to the pending motion of the respondent for 
a judgment denying the prayers of the petitioner and dis¬ 
missing the petition, there remains only to be considered 
the leave sought by the petitioner to file a replication to 
the answer of the respondent. Two objections are urged by 
the respondent to this application, one is that it comes alto¬ 
gether too late under the rules, and to overcome this 
30 there is an affidavit by counsel for the petitioner 
setting forth grounds why this failure should be over¬ 
looked and that the Court grant leave now to file the replica¬ 
tion. The other objection is to the sufficiency of the replica¬ 
tion as an effective reply to the respondent’s answer. There 
is but one point that the Court will consider in this connec¬ 
tion, all other allegations of the replication having in effect 
been heretofore disposed of by the Court, and that point 
is that Hogiie had not paid the purchase price required of 
an applicant under the accretion law. But this he was not 
required to do until an appraisal had been made by the 
Secretary of the Interior. It clearly appears that the ap¬ 
praisal was' made and promptly thereafter Hogue paid the 
purchase price as fixed by the appraisal thus completing 
in all respects the requirements of the accretion statute. 
In his tendered replication, the petitioner alleges on in¬ 
formation and belief that no such appraisal had been made 
prior to his completing what the law required of him under 
the act of 1922. This is not enough, as the records of the 
Interior Department affirmatively show that the appraisal 
was made and Hogue promptly complied with its require¬ 
ments. This the petitioner could have ascertained had he 
taken the simple precaution of consulting those records, 
and this he obviously failed to do. 

This being so, in the opinion of the Court leave to file 
his replication should not be granted to the petitioner, and 
the leave is denied. 

In view of the foregoing action of the Court there is noth¬ 
ing left but the motion for judgment, and this motion must 
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be granted. An order to this effect will be signed by the 
Court on presentation and notice. 

April 2nd, 1931. I 

F. L. SIDljONS, 

^ Justice. 

i 

31 Plaintiff notes an appeal to the Court of Appeals 
of the District of Columbia in open Court. 

Appeal cost bond fixed at One hundred Dollars or Fifty 
Dollars Cash. 

April 2, 1931. | 

F. L. SIDI^ONS, 

I Justice. 

j 

Supreme Court of the District of Colombia. 

Wednesday, Ju^e 3, 1931. 

Session resumed pursuant to adjournment,! Hon. F. L. 
Siddons, Justice, presiding. 

• • * • « * I * 

Upon consideration of the motion filed herein for leave 
to file the replication tendered in this cause, tt is ordered 
that said motion be, and the same is hereby denied. Fur¬ 
ther, upon consideration of the motion, filed herein by the 
respondents Wilbur and Moore, for judgmejit upon the 
pleading in this cause, it is ordered that said motion be, and 
the same is hereby granted. 

Thursday, Jupe 4, 1931. 

I 

Session resumed pursuant to adjournment,! Hon. F. L. 
Siddons, Justice, presiding. | 

• • * • • « I • 

i 

The relator’s demurrer to the answer of the respondents 
Wilbur and Moore to the petition in this cause having been 
overruled, and the relator having failed to | plead over 
within the time required by the rules of this Court; it is, 
this 4th day of June, 1931, by the Court considered 

32 that the relator’s petition be and it is I hereby dis¬ 
missed. And it is further ordered that the said 
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respondents recover against the said relator the taxable 
costs and that they have execution therefor. 

Appeal noted. Cost bond fixed at $100 or $50 cash. 

Memorandum, 

June 24,1931.—$50 deposited in lieu of appeal bond. 

Assignment of Errors. 

Filed June 24,1931. 

• « 4I< w * # • 


Now comes the Relator, Appellant, and assigns as errors 
in the rulings of the Court the following: 

1. The Court erred in overruling the demurrer of Re¬ 
lator to the Answer of Respondents, which ruling was 
made in a memorandum filed February 27, 1931, and set 
forth in an order dated March 3, 1931. 

2. The Court erred in sustaining the Motion of the Re¬ 
spondents for Judgment on the Pleadings, which ruling was 
made in a memorandum dated April 1,1931. 

3. The Court erred in refusing to permit the Relator to 
file a replication to the Answer of the Respondents. 

4. The Court erred in rendering judgment for the re¬ 
spondents on the pleadings, which judgment was entered 
June 4,1931. 

5. The Court erred in holding that the Act of 1909 found 
in 43 U. S. Code, Sec. 697, permitted the respondent Hogue’s 
amendment to his application to be made after the filing of 
the application of the Relator. 

6. The Court erred in holding that the failure of 
33 the Relator to deposit the fees required on the date 
of his application was fatal to his rights as of that 
date, and that his rights only accrued when the fees were 
paid. 

7. The Court erred in holding that the Statute of 1909 
found in 43 U. S. Code Sec. 697 was capable of two or more 
constructions, and that one of those constructions was that 
an applicant for public lands might make a valid entry after 
another’s rights had accrued, when such applicant had filed 
a previous void application which was void in that it failed 
to properly describe the locus in quo. 
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8. The Court erred in Not finding that the land in ques¬ 
tion had never been appraised in accordance with the pro¬ 
visions of the Statute under which it was declaijed open for 
entry. 

9. The Court erred in finding that the land I in question 
had been appraised and sold to the Relator ^ilcox under 
the terms provided by law at the time of the filing of the' 
Petition for Mandamus. 

10. The- Court erred in failing to find that Belator, as a 
Veteran of the World War, was entitled by preference to 
an entry to the land in question, and that as there was no 
entry on record to the land in question, at the time of filing 
of Relator’s application, that Relator shoul(^ have been 
awarded an entry to the land, and in due course a patent. 

11. The Court erred in other respects apparent of record. 

This 23rd day of June, 1931. 

R. H. McNEILL, 

Attorney for Plaintiff-Relator, 

Reid Freeman Wilcox, 


34 Designation of Record. 

Filed June 24,1931. 


• • • * « • ; • 

i 

j 

Now comes Reid F. Wilcox, the appellant in the above- 
entitled cause and designates the parts of the record which 
he desires to have included in the transcript^ said parts 
being considered sufficient for the determinaition of the 
questions raised on appeal, namely: 

1. Relator’s petition for mandamus. | 

2. Rule to Show Cause thereon. 

3. Answer of Respondents Wilbur and Moore to the Rule 
to Show Cause. 

4. Amendment to the Answer of the Respondents Wilbur 

and Moore to the Rule to Show Cause. I 

5. Demurrer of Relator to the Answer and Ajmended An¬ 


swer. 

6. Memorandum Opinion of Justice Siddons on Demurrer 
of Plaintiff or Relator to Answer to Rule to Show Cause. 


7. Order of Court (Siddons, J.), Overruling Bemurrer of 


Relator to Answer. 
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8. Motions' of Respondents Wilbur and Moore for Judg¬ 
ment on the Pleadings. 

9. Leave to Relator to File Traverse to Answer, and 
Traverse to said Answer. 

10. Memorandum of Siddons, J., on Motion of Respond¬ 
ents for Judgment on the Pleadings. 

11. Order of Court Denying leave of Relator to file repli¬ 
cation, contained in Memorandum of Siddons, J. 

12. Final Judgment of Court Dismissing the Petition of 
Relator. 

13. Entry of Appeal in Open Court. 

14. Order allowing appeal and fixing appeal bond 

35 at $100 or a deposit of $50 cash in lieu thereof. 

15. Order allowing $50 cash to be filed and Re¬ 
ceipt of Clerk therefor. 

16. Assignment of Errors by Relator. 

Together with a Copy of this Designation. 

Dated this 23rd day of June, 1931. 

R. H. McNEILL, 

, Attorney for Reid F. Wilcox, 

Plaintiff and Appellant, 

Service accepted. All rights reserved. 

June 24, 1931. 

0. H. GRAVES, 

Assistant to the Solicitor, 

Department of the Interior; 

V. H. WALLACE, 

Attorney in the Office of the Solicitor, 
Department of the Interior, 

Attorneys for Respondents, 

36 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 35, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this tran¬ 
script, in cause No. 78594 at Law, wherein Reid F. Wilcox is 
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Plaintiff and W. B. Hogue et al. are Defendants,!as tiie same 
remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe m^ name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 17th day of August, 1931. | 

i 

[Seal Supreme Court of the District of Colfimbia.] 

i 

FEANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, | 

Assistant Clerk, 

j 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5478. Eeid F. Wilcox, appellant, vs. W. B. Hogue et al. 
Court of Appeals, District of Columbia. Filed ^ep. 1,1931. 
Henry W. Hodges, Clerk. 
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IN THE 



Court of Appeals of the District of Colojnbia 

JANUARY TERM, 1932. | 


No. 5478. 


REID F. WILCOX, Appellant, | 

vs. 

i 

W. B. HOGUE, RAY LYMAN WILBUR, SECRE¬ 
TARY OF THE INTERIOR, AND CHARLES 
C. MOORE, COMMISSIONER OF ThE GEN¬ 
ERAL LAND OFFICE. ! 


BRIEF FOR APPELLANT. 


I. 

STATEMENT OF THE CASE. 



i 

j 

i 

I 

'I 



The action herein is for a mandamns to the! Secre¬ 
tary of the Interior and the Commissioner of tlie Land 
Office to compel them to issue an entry to petitioner to 
certain land, hereafter described in detail, situate in 
Adams County, Mississippi. The defendant! Hogue 
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was awarded an entry to the same land, but he has 
never been served and has not entered an appearance. 

By an Act of Congress approved April 11, 1928 (45 
Stat. at Large, p. 422), the land in question was de¬ 
clared open for entry. In that Act, Congress gave 
the owners of contiguous tracts a preference right, 
and permitted them to have the first ninety days after 
the land was declared open for entry in which to file 
applications. The statute carries no repealing clause. 

By another Act of Congress, passed in 1922, and 
which is now Sec. 186 of Title 43 U. S. Code, a gen¬ 
eral preference right was given to all World War 
Veterans to file applications for public lands as home¬ 
steads, which preference extended for ten years, be¬ 
ginning in 1920. The Act was therefore in effect dur¬ 
ing 1929, never having been repealed, and not being 
affected by the Act of 1928. 

Acting by virtue of the authority granted in the 
said Act of 1928, the Secretary of the Interior declared 
the lands in question open for entry on March 16, 
1929. On May 24, 1929, the said Hogue, claiming to 
be an ovmer of contiguous land and to thus come with¬ 
in the first ninety day preference period, filed an entry 
for land which he described as situate in Sec. 14, 
Township 5 North, Range 4 EAST, Washington me¬ 
ridian. This description covered land located about 
fifty miles east of the Mississippi River. There was 
no such la/nd open for entry and Hogue’s application 
was meaningless. The land declared open for entry 
was situate on the Mississippi River, and bears the de¬ 
scription of Sec. 14, Township 5 North, Range 4 
WEST. 

The first ninety-day period (created by said Act 
of 1928) having expired, the next ninety-day prefer¬ 
ence period (created by Sec. 186, 43 U. S’. Code), had 
begun to run when the appellant herein, a World War 
veteran, filed an application for the land that had been 
declared open for entry under the homestead laws by 
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I 

the Secretary under the general authority vested in 
him, as well as by the provisions of the Act of! 1928. 
The application was the first one to be filed coiJrectly 
describing the land, it being filed on October 28| 1929. 
It may here be said that though it is a fact that the 
filing fees were not paid that da/y, that the application 
was entered by the General Land Office on that day, 
and the fees were paid to and received by thej Com¬ 
missioner of the Land Office as soon as Wilcbx was 
apprised of the amount of same—a custom well Irecog- 
nized in the Department,—and the Land Office issued 
Wilcox a receipt as of October 28, 1929. I 
The Land Office and the Secretary of the Iijiterior 
have found as a fact that the application of Wilcox 
was filed on October 28, so no question of fact as to 
when the application was filed or fees paid can be 
raised now. | 

Thereafter, on October 29, 1929, said Ho^ue at¬ 
tempted to amend the application previously; made, 
and in the proffered amendment, he gave the }and in 
question its proper description. The Commissioner 
of the Land Office received the proffered amehdment, 
and permitted him to have a preference filing | on the 
land under the terms of the said Act of 1928,! in the 
face of the fact that a prior application for said land 


was then on file, by the appellant herein, as 


I related 


above. 


The decision of the Commissioner of the Land 
Office was appealed from by the appellant to the Sec¬ 
retary of the Interior Department, and an bpinion 
was rendered by Hon. John H. Edwards, an Assistant 
Secretary, on March 26,1930. (The opinion is!not yet 
reported in the Land Office Decisions, so for l|he con¬ 
venience of Your Honors, it is printed as an appendix 
to this brief.) 

The basis for the decision of the Interior Depart- 
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ment was that by authority of an Act of 1909, now 
Sec. 697 of Title 43, U. S. Code, the so-called amend¬ 
ment of Hogue tiled October 29, was properly ad¬ 
mitted to be filed, and that the effect of the filing of 
said amendment was not only to correct the erroneous 
description in the application but to date it back to 
the time of filing his original application for an entry. 
lYe shall discuss the decision of the Interior Depart¬ 
ment in detail later on herein. 

It should be added here that the statement of fact 
appearing in the memorandum of the late Justice Sid- 
dons, found on page 28 of the record, to the effect that 
the land in question was appraised and that Hogue 
had paid the purchase price was admitted to be incor¬ 
rect by the learned Solicitors of the Interior Depart¬ 
ment. As a matter of fact, no appraisal was made or 
money paid in until some months after the institution 
of this action for mandamus, so that the action was 
timely. The Land Office went ahead after answering 
the order to show cause why a mandamus should not 
issue, and had an appraisal made and then, later on, 
received from Hogue the money in question. Of course 
this action cannot defeat appellant’s rights, taken, as 
it was, in the face of the proceedings brought to test 
the correctness of the Department’s rulings. 

THE PRO'CEEDINaS. 

AHer the decision of the Secretary of the Interior, 
rendered March 26, 1930, and before any further ac¬ 
tion was taken by the Interior Department to give 
Hogue a patent to the land, appellant filed this peti¬ 
tion for a mandamus. 

The Secretary, the Commissioner of the Land Of¬ 
fice and Hogue were named as defendants. The Sec¬ 
retary and the Commissioner answered the rule to 
show cause, admitting all the material facts alleged 
in the petition. The defense set up was that Wilcox 
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having failed to accompany his application wiih the 
filing fees, that he acquired no right of entry!as of 
the date of filing, and that, as Hogue filed a corrected 
application before said fees were paid, that Hogue 
was entitled to the entry. The answer also set forth 
the proceedings had in the Department, and referred 
to the error in Hogue’s first application as a cleri¬ 
cal error”. 

I 

As there were no issues of fact to be trie^ out, 
appellant filed a demurrer to the said answer in| order 
to have the Court determine whether the said defenses 
set up were good in law. The demurrer wag over¬ 
ruled in a memorandum filed by the late Justice Sid- 
dons, which is found in the record at pp. 19-23i 
The respondents then moved for judgment pn the 
pleadings. A motion by the appellant was mhde for 
leave to file a replication to the answer. The | Court 
overruled the motion of appellant to file the proposed 
replication, found in the record at pp. 24-26, and 
granted the respondents’ motion for a judgnient in 

another memorandum filed bv the learned Justice 

•/ 

which is found at pp. 28-29 of the record. Thq atten¬ 
tion of the Justice was called to the errors of fact in 
his last memorandum to the etfect that the appraisal 
had been made of the land and the money paid by 
Hogue, and for this reasons there was a recohsidera- 
tion of the matter. However, the Justice finally de¬ 
termined to adhere to his former decision and k judg¬ 
ment was signed. This appeal was taken to the final 
judgment dismissing the case. I 

j 

i 

ASSIGNMENT OF ERRORS. 

i 

I 

i 

The assignment of errors is found in the! record 
at pp. 30 and 31 and as they will be fully developed in 
the argument we will not repeat them here verbatim. 
The points relied on for a reversal of the judgment, 
which will be discussed separately, are: 
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1. The, Court erred in holding that the Act of 
1909 (43 U. S. Code, Sec. 697) permitted Hogue’s 
amendment to his application to be made after the 
filing of the application by appellant. 

2. The Court erred in holding that the failure of the 
appellant to deposit the fees required on the date of 
fiing his application was fatal to his rights as of that 
date, and that his rights did not accrue until the fees 
were paid. 

3. The Court erred in holding that the statutes in¬ 
volved, and particularly the Act of 1909 were capable 
of two or more constructions and that one of these con- 

I 

structions was followed by the Secretary of the In¬ 
terior in rendering his decision. 

4. Tlie Court erred in failing to find that since the 
Secretary of the Interior had determined as a fact 
that the application of appellant was filed on October 
28, that the question of filing fees not being paid could 
not be raised by the appellees as a defense. 

5. Hogue’s error was a material error and not a 
clerical error, as stated by the lower Court. 

6. The Court erred in failing to hold that appellant 
was entitled to a mandamus on the ground that the 
answer to his petition therefor was properly demurred 
to, and that the appellant had been found to be entitled 
to a preference right of entry to said land by the ap¬ 
pellees, w'hose duty it then became to issue him an 
entry, and in due course, a patent to said land. 
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i 

I 

I 

I 
I 
I 
I 

ABGUMENT. I 

I 

POINT 7 : THE COURT ERRED IN HOtDING 
THAT THE ACT OF 1909 (^5 U. 8. CODE SEC. 
697) PERMITTED HOGUE’S AMENDMENT TO 
HIS APPLICATION TO BE MADE AFTER THE 
FILING OF THE APPLICATION BY APPEL¬ 
LANT. THE AMENDMENT SHOULD NOT^HAlVE 
RECEIVED AFTER WILCOX HAD FILED AN 
ENTRY. I 

i 

Since this case has reached this Court on questions 
of law raised by the pleadings, and there is |no dis> 
pute about the facts related above, we shall Idiscuss 
it on that assumption. The principal question to be 
determined is. Should the Act of 1909 (U. Code, 
Title 43, See. 697) which Act provides that Applica¬ 
tions for entry to public lands may be amende^, apply 
to a case where preferential homestead rights in fa¬ 
vor of a World War Veteran, given him by la'^, have 
intervened f I 

We take it that it will be conceded that thej Act of 
1928 and Act of 1922, each giving a preference to a 
certain class, can be construed together, and thut there 
is no conflict between them. The Act of 192^, being 
passed later, gives the first preference to coutiguous 
owners, such as Hogue. After that period passed the 
next ninety-day period was reserved for Woitld War 
Veterans, such as Wilcox. This is so apparent that 
we need spend no time discussing it. 

An examination of the statute of 1909 will show 
that it is susceptible of only one interpretation, and 
that is that errors in the application for en^ry can 
not be corrected by a subsequent application when the 
rights of a third person have intervened in thb mean¬ 
time. 

The statute has been so construed by the i Circuit 
Court of Appeals for the Eighth Circuit in the case 
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of LeMarchal v. Tegarden, 175 Fed. 682, where the 
facts are strikingly similar to those in the case at bar. 
It was there held that the transfer bv the Land Office 
of an application for an entry to a tract upon which 
a homestead entry has been made in good faith sub¬ 
sequent to the erroneous application is wholly unau¬ 
thorized and erroneous in law. Yet, this statute is the 
sole basis for the decision of the Secretary in this 
case, the said decision stating: 

‘‘The amendment of Hogue’s application was 
made pursuant to the provisions of Section 2372, 
Revised Statutes, as amended by the Act of Feb¬ 
ruary 24, 1909, (35 Stat. 645) and was effective as 
of the date the application was filed.” 

Hence, the decision of the Secretarv was without 
any sound basis, and should be corrected by this Court, 
since the rule stated by the late learned Justice in his 
opinion, which is taken from the decision in Alaska 
Coal Co, V. LoAie^ 250 U. S. 549, can have no applica¬ 
tion to this case. 

The decision of the lower Court and of the Interior 
Hapartment is also wrong because it does violence to 
the long line of cases in the Land Office Decisions 
dealing with the question. We shall not burden Your 
Honors with many citations to such cases, but shall 
give the rule as stated in T. Randolph Arnold’s case, 
46 Land Dec. 77, which is as follows: 

“The Commissioner (of the Land Office) has 
based his decision upon the uniform ruling of the 
Department that an application properly rejected 
or fatally defective when presented should not be 
allowed on supplemental showing in the nature 
of an amendment j to the prejudice of an interven¬ 
ing application, made in due form by a qualified 
applicant. But the rule that an application can 
hot be amended in the face of an intervening 
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i 

i 

I 

j 

I 

I 

i 


claim applies, in cases of the character he^e con¬ 
sidered, only where there is an attempt to \ amend 
to a tract entirely different from the dne de¬ 
scribed in the application and adverse clairks hoA^e 
interposed as to the tract sought by the lamend- 
ment/’ (Italics ours.) | 

I 

In the Arnold Case, supra, the error was only as to 
the description of the section, and the rule was not 
applied. We submit that the said uniform ruling ap¬ 
plies to this case, where an amendment is sought to 
be made to a tract entirely different, and in Another 


county. It is a sound rule, and is absolutelyi neces¬ 
sary for the protection of the rights of third persons 
which have intervened. 

I 

And the rule, as well stated by the then Assistant 
Secretary Vogelsang, has been in effect for mo^e than 
forty years. j 


See Goyne v. Mahoney, 2 Land Dec. 576. 

Walker v. Snider, 4 Land Dec. 387. 

Orvis V. Birtch, 11 Land Dec. 477. 

i 

We earnestly submit that the decision of |the In¬ 
terior Department is erroneous clearly on principle 
as well as by the authorities we have cited. Td permit 
one to amend an application, which is clearly a! nullity 
in that it describes land not even owned by the| United 
States, after another has obtained the equitable title 
to the land, which is owned by the United States, and 
open to soldier homesteaders, through the receipt and 
filing of his application by the same Department, de¬ 
stroys the well-established doctrine that law and equity 
both favor the vigilant, and not those who sleep on 
their rights. I 


I 

i 


i 

I 

I 

I 


I 
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POINTS II, III AND IV: 

Our contention just established has been based on 
the justified assumption that appellant, by filing the 
application on October 28, 1929, acquired rights 
amounting to a right of entry upon the land as of that 
date. We will now show’ the basis for that assump¬ 
tion. We might add here that the decision of the Sec¬ 
retary of the Interior, which is attacked here as er¬ 
roneous on the construction of the Statute of 1909, is 
based on the same assumption and finding of fact. The 
Court below’, however, puts its decision on the gTound 
that Wilcox had acquired no rights before Hogue’s 
proffered amendment came into the Land Office. We 
w’ill now examine the question thus raised. 

We find in the decision of the Interior Department 
that ‘‘Wilcox’s application w’as filed on October 28, 
1929^”. This is a finding of fact. There is no men¬ 
tion w'hatsoever of any failure to pay fees on that 
date and they were paid as soon as notice w’as re¬ 
ceived: We submit that the Interior Department is 
bound by its finding of facts, and that it cannot raise 
this question in this case. It is a w^ell established 
rule that the decisions of the Land Office are binding 
on the Courts on the facts so found. In Christie v. 
Great Northern Ry. Co., 284 Fed. 702, the rule is 
stated: 

“The rule (is) that jurisdiction of the Courts 
may be invoked only upon showing that the Land 
Department has disobeyed or misapplied the law 
applicable to the case.” 

See also Shenh v. Aumiller,'211 Fed. 971, where 
• it is said: 

“In the administration and disposition of pub¬ 
lic business the decisions of the Land Office upon 
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questions of fact are conclusive. It is only ques¬ 
tions of law that are reviewable by the Courts.’’ 

In this ease, we find the Interior Department’s 
counsel attacking its own findings of fact in the effort 
to sustain the decision, w’hich is so clearly erroneous 
on the ground on which it is put. The Department 
says, in effect, that though the application filed by 
Wilcox on October 28, 1929, when no other correct ap¬ 
plication for the land was on file, is correct in every 
respect as regards the land involved here, ydt it has 
no effect as of that date because the filing fees were 
not paid or tendered at that time. We say it is es¬ 
topped to make such an attack, in view of the feet that 

^ ^ j 

it later took Wilcox’s money, after notifying him 
to send it within thirty days from October ^8. We 
also contend that there is nothing in the record to 
show that such fees were not paid when cajled for, 
and that the Department must stand by its Seefetary’s 
ruling that the application of Wilcox was filed on Oc¬ 
tober 28. I 

The Interior Department is thus attempting to de¬ 
stroy Wilcox’s claim because it well realifes that 
Hogue lost his rights when he failed to amend before 
another application was filed. Of course, we have 
shovm that the Courts have accorded to the findings 
of fact of the Land Office the stanip of verity, and 
have refused to let litigants attack them. Can the 
Interior Department blow hot and cold, and refuse 
land claimants the privilege of attacking its 0 |Wn find¬ 
ings of fact, and at the same time repudiate [them it¬ 
self? We submit that the Court is bound t'o disre¬ 
gard the attack so made on Wilcox’s claim | 

But, even if we admit, arguendo, that the fees were 
not so paid on the date of filing, as claimed, we can see 
no reason for depriving Wilcox of his rights acquired 
by filing the papers. The very rqle relied on by the 


I 





12 


Court below as to payment of filing fees being a pre¬ 
requisite' (see Record, p. 22, second paragraph) pro¬ 
vides that the naoney should be received when paid 
later than the date of filing, and the application should 
be entered as of the date that the papers reach the 
Land Office. See the rule in full as reported in 46 
Land Dec. at page 513. And the statutes on which the 
rule is based (43 U. S. Code, Sec. 82 and Sec. 162) 
do not make the payment of fees a prerequisite. For¬ 
tunately, the Courts and Congress have not permitted 
the homestead law’s beneficent purpose to be frus¬ 
trated by such a technical rule as is here invoked to 
deprive Wilcox of his rights. For, in the analogous 
case of filing pleadings with a Court Clerk, the Courts 
hold thkt the acceptance of the papers without the 
collection of the filing fees amounts to a filing in law, 
the effect of which is to give notice to the world as 
of the date they were left with the Clerk. For cases 
sustaining this proposition, we cite the following: 

Toimsend v. Sparks, 27 S. E. 801. 

Bank v. Trust Company, 186 S. W. 361. 

Cook V. Case, 95 Sou. 292. 

O'Brien v. Schneider, 129 N. W. 1002. 

The'Assistant Secretary decided that the applica¬ 
tion was filed'' on October 28, 1929, by Wilcox. The 
meaning of the word he used is that the application 
was put on record that day, and that notice was given 
to the world that the land had been pre-empted by 
a qualified entryman. 

The decision of the Court below and of the Inte¬ 
rior Department is at war with the very purpose of 
the homestead laws, in that it deprives appellant of 
the rights Congress intended he should have, merely 
because the small amount of fees found to be due the 
Land Office did not accompany his application. The 
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homestead laws are always construed liberalljl’, and 
the Land Office must deal more fairly with the home¬ 
steaders. As shown by Stockley v. United 8tat$$, 260 
U. S. 562, 67 L. Ed. 390, the homesteader ^s rights are 
acquired when he gets a receiver's receipt from the 
land office. Since such a receipt deprives the sov¬ 
ereign of the land, surely it gives Wilcox thb land 
as against Hogue, who failed to file a correct d^crip- 
tion for more than ten days even after he had i notice 
to the effect that his description in the former I appli¬ 
cation was meaningless. 

The Interior Department having found as a fact 
that Wilcox made a good application on October 28, 
1929, when no other correct application was on file, 
the case resolves itself into a question of a proper 
construction of the statute of 1909. And we have con- 

I 

clusively demonstrated that the Interior Department 
and the Court below misconstrued this statute. In 
a nutshell, the Secretary having found as a fajct that 
Wilcox made a good application for the land, and hav¬ 
ing erred in interpreting the Act of 1909 so as to hold 
that, under it, Hogue could amend his application 
after Wilcox's rights had intervened, so as to give 
Hogue priority over Wilcox, it follows that Wilcox 
is entitled to an entry for this land from thb Land 
Office. I 

I 

POINT V: I . 

I 

i 

The decision of the Court below is also bised on 
the statement found on page 20 of the record that the 
mistake Hogue made in his application was obvi¬ 
ous clerical error”. The Court held that ^uch an 
error could be corrected at any time. We f^el this 
mistake to be a grievous one, as the error was one of 
vital importance. The legal significance of the words 
‘‘clerical error” are such that Hogue's mistakb is not, 

i 

I 
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in any sense, a clerical error. The Supreme Court 
of the United States, in Wetmore v. Garrick, 205 U. 
S. 141, 51 L. Ed. 745, defined a clerical error to be: 

‘‘An error of a clerk or subordinate officer 
in transcribing or entering an official proceeding 
ordered by another.’^ 

See also Castle v. Gleason, 141 N. W. 516. There¬ 
fore, the error here was much more serious than the 
Court below seemed to think it. It was a substantial 
and material misdescription. The description is a 
vital part of the deed conveying realty. Such a de¬ 
scription as given by Hogue in his first application is 
not one that would serve to convey title, or to locate 
the land in question, even approximately, and it should 
carry no more significance in an application for pub¬ 
lic land. 

Your Honors wdll note that in Arnold^s Case, 46 
Land Dec. 77, referred to above, that the error was 
as to the Section only. The Township and Range 
were correctly given. In other words, the land Ar¬ 
nold intended to enter was within a half mile or less 
of the land he described, and it was in the same 
SECTION. It was for that reason that the Secre¬ 
tary held the rule he stated would not apply, and 
not because of the so-called “clerical error”. In this 
case, respondents admit the land described by Hogue 
was at least fifty males from the land he wanted, and 
that it w’as even in a ditferent County of the State. 
Is such a misdescription to be excused on such a 
ground as “a mere clerical error”? If so, there will 
be no advantage in preparing applications for public 
land correctly, and no penalty for failing to do so 
wher^ other applicants have in the meantime filed 
a proper application. Such a ruling would render 
utterly worthless priority rights of the vigilant ap¬ 
plicants and thereby render of no protective effect 
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that clause of the law governing (43 U. S. Code, 
§697), to-wit, ‘‘Nor shall anything herein contained 
effect the rights of third personsFurthermore, 
such a system of allowing amendments would mahe 
the Land Office administration a most uncertain one. 

I 

It would seem that, not only as regards this case, but 
for the sake of an orderly administration of the pub¬ 
lic business, that the Court should hold that ! no land 
office application has any effect unless it describes 
land which is at least open to public entry and con¬ 
tiguous to the land intended to be entered. ; 

Appellees admitted in the Court below that the 
Land Office decisions we have cited are in point, so 
they attempt to distinguish them on the ground that 
in those cases the party had been allowed kn entry 
by the Land Office, while in this case the ]^nd Of¬ 
fice, having accepted and filed the application, and 
having given a receipt for the fees, has rejected the 
entry. This is an attempt to take advantage of the 
wrongful act of the Secretary in deciding thb matter 
adversely to Wilcox. The only reason stated in the 
Secretary’s decision, why the Land Office did iiot al- 
loiu the entry in favor of Wilcox, was because of the 
misinterpretation of the statute under whicb Hogue 
was allowed to amend. Since we have sh^wn con- 
clsively that the Land Office should have allowed the 
Wilcox entry because there was no valid application 
on file when it was filed, it follows that the cases 
do apply as this is a contest exactly like those in the 
cases cited. 

It may be contended that Hogue’s error in describ¬ 
ing the land misled no one. That is not true; Wilcox 
found the land in question to be open for hbmestead 
entry and applied for it because there was ho appli¬ 
cation on record for the land. He chose this tract 

i 

from among many tracts opened for homebtead en¬ 
try, and he had a right to expect the land h^as open. 
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The records of the Land Office are, with respect to 
public land, like the Kecorder of Deeds Office with 
respect to private land. It is the only means of ascer¬ 
taining what public lands have any entry thereon. 
Is it not clear that not only Wilcox, but the Register 
of the Land Office, were misled into thinking no one 
else wanted the land Wilcox wanted, since no one had 
applied for it? Therefore, “the ' land v should be 
avrarded to the party who properly applied for it 
first, who was undoubtedly WTlcox. 

POINT VI: 

We have proceeded herein by mandamus. If this 
Court holds that Wilcox became entitled to an entry 
to the land by virtue of his filing on October 28, he 
being the first applicant to make a valid entry for the 
land in question, then it becomes the duty of the De¬ 
partment to confirm his entry, and later on issue him 
a patent for the land upon the payment to it of the 
sale price, since; the Department has received the 
filing fees. In other words, all we seek is a deter¬ 
mination of a legal question, not involving any dis¬ 
cretion on the part of the Secretary, since he can only 
follow the law and is vested with no authority or dis¬ 
cretion to ignore or nullify it, and once that question 
is determined in our favor, then the duties of the Sec¬ 
retary and the Land Office Commissioner are purely 
ministerial. Thus in Work v. 0 ^Donnell, 57 App. 
D. C. 309, in a case where the procedure was similar, 
the Supreme Court granted a mandamus and the 
Court of Appeals upheld it. The writ clearly lies 
here since it can easily be complied with, and the 
duty it imposes on the Secretary is one clearly im¬ 
posed' upon him by law. He can no more refuse to 
issue an entry to the party whom the Court holds is 
entitled to the public land sought, after that party 
pays the purchase price of the land in question, then 
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he could refuse to cany out the provision^ of an 
Act of Congress declaring certain public lancjs open 
for homestead entry. In Work v. O^Donnellj, supra, 
the Secretary was brought into Court by mandamus 
to be forced to declare certain lands swamj^ lands, 
and after he acted in pursuance of the writ bf man¬ 
damus and found the land were swamp lands^ it was 
necessary to mandamus him again to get him to issue 
a patent to the land. Fortunately, he has found in 
our case that Wilcox is entitled to the land unless 
Hogue has priority rights over him to it, aiiid since 
he is clearly in error as to his interpretation of the 
Statute under which he ruled Hogue had priority, 
we feel that the remedy sought to be invoke^ is the 
proper one and that the mandamus should issue as 
prayed for. We also feel that, instead of being pre¬ 
mature, as sought to be contended by the I Interior 
Department, that this petition for a writ is m the 
nick of time, for, if we had waited for Hogiie to get 
the land as a result of the incorrect interpretation of 
law by the learned Assistant Secretary, we| surmise 
that Mr. Hogue would promptly dispose of ithe land 
in question to a third party, against whom ye might 
not have the clear right to the land that we n'ow have. 

We invite the Court’s attention to the ivery re¬ 
cent case of Wilbur v. Krushnic, 280 U. S.j 305, 74 
L. Ed. 445. There the question was whethej: a man¬ 
damus would lie to compel the Secretary of |the Inte¬ 
rior to dispose of an application for a patent! for pub¬ 
lic land on its merits, where his refusal to do so was 
based on his misinterpretation of a statute. The 
Court held a mandamus would lie. In passing, the 
Court said: i . 


a 


In this case, the Secretary interpreted and 
applied a statute in a way contrary to its ex¬ 
plicit terms, and in so doing, departed from a 
plain official duty. A writ of mandamus should 
issue 


* 


* 


* 77 


I 






18 


And that is exactly our case. The Assistant Sec¬ 
retary Interpreted and applied a statute (43 U. S. 
Code Ann. 697) contrary to its explicit terms, 
and also contrary to the rulings of his own Depart¬ 
ment. Mandamus is the remedy, and we seek a man¬ 
damus. 


SUMMAEY OF CONTENTIONS. 

I. Since the 1928 Statute under which the land was 
declared open for entry has no repealing clauses, the 
1922 preference Act still stands as to this land un¬ 
less those w’ho were given preference in the 1928 
Statute have strictly complied with it. 

II. As the application of Hogue was a nullity un¬ 
til his so-called proffered amendment, a prior filing 
by Wilcox is the sort of exception made in the 1909 
Statute, excluding amendments, which is the basis of 
the Interior Department’s decision. Therefore, said 
decision is erroneous on a question of law and as 
Hogue did not file a proper application until after 
Wilcox, Wilcox is entitled to the land under the pref¬ 
erence Act of 1922. 

III. The Department’s decision was also errone¬ 
ous because the rule of the Land Office is that no 
amendment to an entirely different tract is permitted 
where intervening rights have accrued. 

IV. ^ We must accept the Land Office decision as to 
the facts involved, because such decision is conclu¬ 
sive as to facts, and as to mixed findings of law and 
fact, and the Courts can not re\dew the findings of 
fact by it. 

V. As the Land Office found as a fact that Wilcox 
filed a proper application for the Land on October 28, 
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1929, and as no question of fact can be raise(^ in the 
Courts, in an appeal from a* Land Ofl&ce or IDepart- 
ment decision, the Interior Department cannot now 

I 

claim the application was not complete on jOctober 
28, because fees, which have been accepted 1!>7 them 
and receipt issued, were not paid then. 


VI. That, having found as a fact that WilcOx made 
a good application, and having erred in law that 
Hogue ^s alleged amendment was valid, Wilcox is 
entitled to an entry from the Interior Department. 

! 

iVII. That the petition for mandamus is the proper 
and timely remedy herein. 

i 

i 

CONCLUSION. I 


_ I 

A World War Veteran, having been given recogni¬ 
tion for his services to his country, by being! given a 
preference in choosing a tract of land on 'sWiich he 
might earn his living by his industry, is fi)rced to 
go into Court to obtain those rights given him by law. 
He is a homesteader, and should be encourag^ in his 
purpose. He has made out a good case in |law and 
the facts are not in dispute, nor can they b^ in dis¬ 
pute here. He only asks that this Court Judicially 
declare his right to enter a tract of land io which 
he is clearly entitled. We feel that Yourl Honors 
will do justice as between him and the Goyemment 
for which he fought. i 


Respectfully submitted. 


Robert H. McNeill, 

H. Woodward Win}burn, 
Lilley & Wilson, i 
Attorneys for Appellant. 
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APPENDIX. 

DEPARTMENT OF THE INTERIOR. 

Reid F. Wilcox 
W. B. Hogue. 

Involving 

G. L. 0. 02125, 02360 

Application of Wilcox rejected. 

Affirmed March 26, 1930. 

APPEAL FROM THE GENERAL LAND OFFICE. 

An appeal has been filed by Reid F. Wilcox from a 
decision of the Commissioner of the General Land 
Office dated January 11, 1930, rejecting his applica¬ 
tion to make homestead entry for (as amended No- 
vemiber 26, 1929,) lots 7 and 8, SWyoNEi4 2nd. 
NWi/iSEi^ Sec. 14, T. 5 N., R. 4 W., Wash. M., Mis- 
sissipi. 

The application was filed October 28, 1929, and was 
rejected on the ground of conflict with the preference 
right application of W. B. Hogue under the Act of 
April 11, 1928, (45 St at. 422). 

When filed Hogue’s application described the land 
as being in R. 4 E. On October 29, 1929, he filed a 
correction of the description. 

With his application Wilcox filed evidence that he 
had served in the United States Army from Decem¬ 
ber 15, 1917, until August 13, 1919, when he was hon¬ 
orably discharged. 

In the appeal it is contended that at the date of 
Wilcox’s application the land was unreserved, unap¬ 
propriated, and open for entry under the homestead 
laws only by qualified ex-service men of the World 
War, ^nd that the Commissioner of the General Land 
Office erred in allowing Hogue to amend his applica¬ 
tion bV changing the description from T. 5 N., R. 4 
E., Wash. M. to T. 5 N. R. W., Wash. M. 

The amendment of Hogue’s application was made 
pursuant to the provisions of Section 2372, Revised 
Statutes, as amended by the Act of February 24,1909, 
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(35 St at. 654) and was effective as of tlie datejtlie ajH 
plication was filed. | 

The plat of survey was filed May 17, 1929, and the 
notice that the plat would be filed correctly! stated 
that the land would be subject to disposal only under 
the Act of April 11, 1928, supra, for a period of 90 
days from May 17, 1929, subject to prior valid settle¬ 
ment rights or equitable claimis subject to allowance 
and confirmation. j 

The preference right granted to ex-service | men of 
the Word War by the resolution of Congress approved 
January 21, 1922, (42 Stat. 358), was made subordi¬ 
nate to the preference right granted to certain per¬ 
sons by the Act of April 11,1928, supra, and When the 
application of Wilcox was filed the land described 
therein was segregated by the preference right ap¬ 
plication of Hogue. 

The decision appealed from is correct and is af¬ 
firmed. 

I 

(Signed) JOHN H. EDWARDS, 

Assistant Secretary. 


i 

I 


I 

i 


I 


i 

j 

i 
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In the Court of Appeals of the District of 

Columbia 

January Term, 1932 

I 

I 

- I 

i 

No. 5478 

Reid F. Wilcox, appellant I 

i 

V, 

W. B. Hogue, Ray Lyman Wilbur, Secretary of 
the Interior, and Charles C. Moore, Commissioner 
of the General Land Office, appellees 


BRIEF OF APPELLEES 


STATEMENT OF THE CASE 

Many years ago there was an island in the Missis¬ 
sippi River known as Glasscock Island, lying opposite 
to fractional Section 14, Township 5 North, Rknge 4 
West, of the Washington Meridian, in the State of 
Mississippi, and opposite to other tracts o^ land 
which are not involved in this suit and to wldch no 
further reference will be made in this brief. 

In the course of time the channel between the 
island and the Mississippi shore filled in and became 
dry land. The land so formed was unsurvey^d and 
unappropriated public land of the United Stat^, and 
therefore was subject to disposition by Congrelss. 


I 

i 
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By the act of April 11, 1928 (Chap. 356, 45 Stat. 
422), Congress provided for the sale of the land which 

i t f ■ ^ 

had been formed by accretion to the said Section 14, 
and to the other tracts, as aforesaid. The act is 
copied in full in the record at pages 9-11. 

On March 16, 1929, the General Land Office gave 
notice that the plats of survey of the land which had 
accreted to the said Section 14, and to the other tracts, 
would be filed in the General Land Office, at Wash¬ 
ington, D. C., on May 17, 1929, and described the 
ndanner in which title to the accreted land might be 

r , ' 

acquired. (R. 15^17.) 

Section 2 of the act of April 11, 1928, gave a pref¬ 
erence right to purchase the accreted land to the 
owners of the tracts in Section 14, etc., to which the 
land had accreted. The act made no provision for 
the acquisition of the accreted land under the general 
land laws of the United States, or in any other way 
than by purchase. 

In the notice of March 16, 1929, the Commissioner 
• • * 

of the General Land Office stated that the accreted 

land iii Section 14, etc., would be open to disposition 

under the abt of April 11, 1928, for the period of 90 

days from May 17,1929, to August 14,1929, inclusive 

(that is to say, the accreted land would be o'peh to 

purchase by the owners of the lands in Section 14, 

etc., tb which the accretion had attached). At 9 

• 1 

a. m. on August 15, 1929, any of the land which re- 

maiii’ed unsurveyed and unapprbpiiated would be 

\ 

open to entry under the homestead laws by qualified 
ex-service men of the World War, until November 13, 
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1929. .Mter that date any of the accreted laud 
remaining undisposed of would be avnUablp ito the 
^eujsral public under any applicable public land la^. 
(R. 16.)'. " I 

On May 24,1929, W. B. Hogue, who was th^ p^yuer 
of land in Section 14, made application under thp act of 
April 11,1928, to purchase the portions of the accreted 
land which had been suryeyed as lots 1 to 9, SWJ % NE. 
K, NW. Ya SE. Ya of Sec. 14, and as Sec. 2Q, in Tp^slup 
5 North, Range 4 East of the Washington Mpridian. 

(R. 12,20.) ' * ' I 

As the act of April 11, 1928, did not coyer land in 
Range 4 East, but only covered land in I^nge 4 
West, of the Washington Meridian, and as th^re was 
no vacant public land in Secs. 14 and 2Q, Township 
5 North, R. 4 East, and as Range 4 Ea$t was 
situated about 50 miles distant from Hogue^s ^nd in 
Range 4 West, it was apparent that the rai^e had 
been incorrectly described by Hogue in his Applica¬ 
tion to purchase. Therefore, on October 17,1929, the 
General Land Office allowed Hogue 30 days from 
receipt of notice within which to amend his applica- 
tion. Qn October 29, 1929, Hogue filed an amend¬ 
ment tp his application correcting the description of 
the range in which the land he apphed for was situ¬ 
ated, from Range 4 East to Range 4 '^est | of the 
Washmgtpn Meridian. (R. 20-21.) | 

On October 28, 1929, one day prior to the |receipt 
of Hogue's amendment, Reid F. Wficox, an ex4service 
man of the World War, filed his appHcatipn| in the 
General Land Office to make homestead entry for 
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lots 7 and 8, NW. }i SE. % of Sec. 14, and SW. K 
NE. Yi of Sec. 20, T. 5 N., R. 4 W., pursuant to the 
notice from the General Land Office of March 16, 
1929, supra. (R. 12.) 

Wilcox failed to accompany his application with 
the requisite filing fees and commissions required by 
Sections 2290 and 2238 of the Revised Statutes. 
These fees and commissions were not paid until 
November 26, 1929, when Wilcox amended his 
application by eliminating the land in Section 20, and 
by describing the SW. K NE. Y^ as being in Section 
14, instead of in Section 20, as originally described. 
(R. 12, 13.) Until the payment of the fees and com¬ 
missions as aforesaid, Wilcox’s application to make 
entry was incomplete. 

From the foregoing facts it appears that both 
before and after its amendment, Wilcox’s applica¬ 
tion to make homestead entry was in conflict, as to 
all of the tracts it covered, with Hogue’s prior appli¬ 
cation' to purchase all of such tracts under the pro¬ 
visions of the act of April 11, 1928. 

On January 11,1930, the GeneraLLand Office, by a 
decision of that date, held that Hogue’s application 
to purchase was entitled to priority over Wilcox’s 
application to make a homestead entry for the same 
land. (R. 13.) 

Pursuant to an appeal by Wilcox, the Secretary of 
the Interior, in a decision dated March 26, 1930, 
affirmed the Commissioner’s decision in favor of 
Hogue, and rejected Wilcox’s application to make 
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homestead entry. (R. 13.) The SecretaryiS deci¬ 
sion is printed in full in the appellant’s brief at 
page 20. I 

On September 11, 1930, Wilcox filed a petition in 
the Supreme Court of the District of Columbia, 
praying a writ of mandamus directed to Ray | Lyman 
Wilbur, as Secretary of the Interior, and to jCharles 
C. Moore, as Commissioner of the General Land 
Office, requiring them to permit him to mak^ home¬ 
stead entry for the land in controversy, and direct¬ 
ing them to revoke their action in favor of | Hogue. 
(R. 1-8.) For some unknown reason Ho^e also 
was named as a party defendant, but he was never 
served with process. | 

The Secretary of the Interior and Comnaissioner 
of the General Land Office answered the petition. 
(R. 14.) I 

The plaintiff demurred to the defendants’! answer. 
(R. 18.) On February 27, 1931, the trial justice filed 
a memorandum stating his reason for overnkling the 
plaintiff’s demurrer. (R. 19-23.) On March 3,1931, 
an order was entered overruling the demiirrer ac¬ 
cordingly. (R. 23.) 

On March 13, 1931, pursuant to a mdtion for 
judgment on the pleadings, which had been filed on 
behalf of the defendants, leave was granted to the 
plaintiff to tender to the court a traverse to the answer 
of the defendants, and to show good caus^ why it 
should be filed notwithstanding the expiration of the 
time within which a traverse might be filed by rule 
of court. (R. 24.) i 


Thereafter a pleading on behalf pf the plaintiff, 
designated as a repHcation to the defendants^ answer, 
was tendered to the court, together with an affidayit 
in support of the same. (R. 24.) These papers were 
not filed by the Clerk of the Court. (R. 27.) 

On April 2, 1931, the trial justice filed a memo- 
randurn, denying leave to the plaintiff to file the 
replication tendered by him, and granting the defend¬ 
ants^ motion for judgment on the pleadings. (R. 28.) 
An order to that effect was entered on June 3, 1931. 
(R. 29.) 

On June 4, 1931, a final judgment in favor of the 
defendants, dismissing the petition for mandamus, 
was entered. The plaintiff thereupon noted an 
appeal to this court. (R. 29, 30.) 

ARGUMENT 

The appellees contend that the appeal in this 
cause is devoid of merit. 

Coiigress had the undoubted power to dispose of 
the accreted public land involved in this action, in 
any way it saw fit, in the absence of adverse vested 
rights in the land. It is conceded that no such 
rights existed on April 11, 1928. 

Congress exercised its power of disposition through 
the act of April 11, 1928, supra, which provided that 
the accreted land in question might be sold by the 
Secretary of the Interior at an appraised value. 
The act gave the owners of the lots or sections to 
which the land in question had accreted a preference 
right' to file applications to purchase the accreted 
land. The act made no provision for the disposition 
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of the acerfete'd land under the homestead or other 


general land laws of the United States^ nor did it 
contain any provision in favor of honorably dischiargM 
ex-service men of the World War. 

I 

It is not denied that Hogue was the owner of land 
in fractional Section 14, Township 5 North, llange 
4 West of the Washington Meridian, in the State of 
Mississippi, to which the land involved in this 
action had accreted. Neither is it denied that Hogue 
made a timely application to purchase cbrtaih 
tracts'of land pursuant to the provisions of the act 
of April 11, 1928; although he described th^ land 
he sought to purchase as being in Range 4 EAST of 

• •• I 

the W^hington Meridian, while the land ^hich 
was covered by the act of 1928 was situated in Range 
4 West of that meridian. I 

In giving effect to the act of 1928 and in posing 
upon applications to purchase filed under its pro¬ 
visions it was necessary for the Land Department 
to construe the act, including the provision of 
Section 6, which authorized the Secretary bf the 

I 

Interior to prescribe all necessary rules and regula¬ 
tions for its administration. I 


• I 

Work V. United States ex rel. Rives, 26*^ U. S. 
175, 177. 

United States ex rel. McAlester-Edwards 
Coal Co. V. Fall., 51 App. D. C. 171, 17k 
United States ex rel. Abilene & Southern Ry. 
Co. V. Interstate Commerce Commissiori, 56 
App. D. C. 40,41. • I 

TidM Osage Oil Co. v. West, 58 App. D. C. 
327, 328. 


» 
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Under such conditions it clearly was within the 
power and discretion of the Land Department to 
permit amendments to be made to applications to 
purchase the land disposed of by the act, where it 
appeared to the satisfaction of the Commissioner of 
the General Land Office that the tracts sought to be 
purchased had been misdescribed in an application. 
In any event the exercise of discretion in that respect 
by the officers of the Land Department was not sub¬ 
ject to control by mandamus. 

United States ex rel. Riverside Oil Co, v. 
Hitchcock, 190 U. S. 316, 324. 

United States ex rel. Ness y. Fisher, 223 U. S. 
683, 691-692. 

United States ex rel. Hall v. Payne, 254 U. S. 
343, 347-348. 

Hines v. Welch, 57 App. D. C. 371, 373, and 
cases cited. 

Fifteen days before Wilcox ffied his apphcation to 
make homestead entry, the Commissioner of the Gen¬ 
eral Land Office had granted Hogue leave to amend 
his apphcation to purchase, which had been filed 
under the act of April 11, 1928, so as to describe the 
land he sought to acquire as being in Range 4 West 
of the Washington Meridian, instead of in Range 4 
EAST of that meridian. Therefore, when Wilcoxes 
apphcation to make homestead entry for the same 
land which Hogue sought to purchase, was filed, it 
was filed subject to the right to amend which already 
had been granted to Hogue. Hogue exercised his 
right to amend within the time hmited by the Land 
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Department, and both the Commissioner of the| Gen¬ 
eral Land Ojfice and the Secretary of the Interior 
thereafter held that Hogue^s right to purchase the 
land applied for by him, under its amended d^crip- 
tion, was superior to Wilcoxes apphcation to make 
homestead entry for the same land. i 

The granting to Hogue of the privilege to amend, 
and the determination of the conflicting claims of 
Hogue and Wilcox, each involved the exercis^ of a 
power which was within the exclusive jurisdiction of 
the Land Department, and each involved the exercise 
of judgment and discretion by the Secretary bf the 
Interior acting through the Commissioner <|)f the 
General Land Office. 

Wilbur V. United States ex rel. Kadne, 281 
U. S. 206, 219. I 

Work et aL v. United States ex rel, Peale, 58 
App. D. C. 224, 225. I 

McCarl v. Walters^ 59 App. D. C. 237, 238. 
United States ex rel. Endicott v. Mellon^ 59 
App. D. C. 255, 257. j 

i 

In such state of facts the trial court clearly was 
right in dismissing Wilcox's petition for mandamus, 
whereby Wilcox sought to override the actiorji taken 
by the Commissioner of the General Landl Office 
and the Secretary of the Interior in the exe](*cise of 
their exclusive jurisdiction, and pursuant tb their 
sound judgment and discretion. I 


i 

I 

I 

i 

I 



ift 


To Have granted the prayer of Wilcoxes petition 
would Have been to make ihahdamus serve the pur¬ 
pose of a wit of error. Needless to say that can 
not be doiie. 


Interstate Commerce Commission v. United 

I* *•' j t ^ j' 

States ex rel. Waste Merchants Association, 260 
U. S. 32, 34. 

United States 5^ rd. Arid^soh v. Simon, 
50 App. D. C. 199. 

United States ex rel. McCabe v. Work, 65 
App. D. G. 139,140. 

United States ex rel. Kansas City Southern 
Ry. Co. V. Interstate Commerce Commission, 
55 App. b. C. 389, 391. 

These considerations are sufficient to dispose of the 

< *■ 

appeal, without reference to the other questions in the 
case. Therefore, it is respectfully submitted that the 
judgment appealed from should be affirmed. 

E. C. Finney, 

Solicitor, Interior Department. 

0. ii. Gra^ves, 

As^stani to the Solicitor. 
Victor H. Wallace, 

Attorney. 
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